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Subject: VERY URGENT ; MC15-002744 - Defence Honours and Awards Appeals Tribunal - Inquiry into the Refusal
to Issue Entitlements to, Witholding and Forfeiture of Defence Honours and Awards [SEC=UNCLASSIFIED]
Importance: High

UNCLASSIFIED

His47E
()

As discussed on Friday afternoon, we have received the following tasking in response to the Tribunal handing the
forfeiture/withholding report to the ParlSec.

Hi Team, Request advice by 1200, 21 Sep 15. PARLSEC has received the attached report from
DHAAT. Request the Dept's advice on the Tribunal's recommendations. Please include advice
regarding any options available/next steps for individuals affected. Please include a letter for
PARLSEC signature to the Chair of the DHAAT advising the recommended position. Please also
include TPs and a Media Release reflecting the recommended position. If possible, within the media
release and/or TPs, PARLSEC would like a tangible example of a case where a medal was witheld.
This is to provide context for the public e.g 'Joe Bloggs was released to undertake cropping and was
advised he needn't return, however this was not noted on his record and therefore ...". Happy to
discuss. S47E(C)

It is due on Monday 21 Sep 15. | have spoken with S47E(Cre the short timeframe and explained that it might not be
possible to meet the deadline. S47E( understands but asked that we try and to be in touch later next week to advise
how we are going. )

As | mentioned, S47 might be best placed to respond to this one - given he prepared the Defence submission. S47
do you agree? | Bfn)happy to help with the final response but | am not able to do it solo!!! E()

Cheers

SATE(
)

S47E(c)

Assistant Director Stakeholder Engagement
Directorate of Honours and Awards

People Services Division

Department of Defence

SAT7E(C)" | Campbell Park Offices | PO Box 7952 | Canberra BC | ACT 2610
P:s47E(c)

IMPORTANT: This document remains the property of the Australian Defence Organisation and is subject to the jurisdiction of the Crimes Act section 70. If
you have received this document in error, you are requested to contact the sender and delete the document.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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S47E(c)
From: s47E(c)
Sent: luesday, 15 September 2015 11:31 AM
To: s47E(c)
Cc: s47E(c) s47E(c) s47E(c) s47E(c)
Subject: RE: VERY URGENT ; MC15-002744 - Defence Honours and Awards Appeals Tribunal -
Inquiry into the Refusal to Issue Entitlements to, Witholding and Forfeiture of Defence
Honours and Awards [SEC=UNCLASSIFIED]
Attachments: image001100140.jpg
UNCLASSIFIED
Good morning S47E(
)

In follow up to yesterday's meeting to discuss the way ahead for Defence's consideration, and response to, the
Tribunal's report into its Inquiry into the Refusal to Issue Entitlements to, Withholding and Forfeiture of Defence
Honours and Awards, and recommendations,

the following information is provided to inform the response to Office ParlSec:

Overall, the Tribunal's recommendations will likely have significant legal and administrative implications and
consequences.

These will require thorough consultation with Defence Legal Division and Ministerial and Executive Coordination and
Communication (MECC) Division (Estate and Infrastructure Group) for the following reasons:

Broadly, the Tribunal's recommendations cite a number of Acts which currently set out offences that would be
considered as warranting mandatory medallic forfeiture. Based on an initial review of the recommendations, further
analysis is required on whether the Tribunal's aim to align 'desertion’ with a broader 'disgraceful or serious offences'
category runs counter to 'desertion’ is currently an offence that results in a mandatory medallic forfeiture.

Recommendation 1, (1): overall, this recommendation applies to Army cases, and it is unclear about what authority
Defence can apply when reconsidering Navy and RAAF applications. This overall recommendation can only be
implemented based on assessments of applications obo individuals to check their service records and recorded
reasons for discharge).

In regard to Recommendation 1 Part 3 ¢,d, and e, these run contrary to current medal policy and need further
consideration.

Recommendations 2, 3 and 4 are interlinked and require consultation and consideration.

There are other organisational factors that make it difficult to agree outright to Recommendation 3 at this time. It is
understood that the Tribunal wants to achieve a level of overarching authority via a Defence Instruction, or changes to
the Defence Act 1903 to achieve this. However, currently in Defence, separate reviews are being conducted (as a
consequence of the implementation of the First Principles Review) on establishing the correct and preferred
administrative environment by which to set this authority and a review of Defence Instructions is a part of this. Again,
consultation with Defence Legal Division and Ministerial and Executive Coordination and Communication (MECC)
Division is required to fully address and respond to this recommendation.

Recommendation 4 - the recommendation is understood in principle and is reasonable. However, Recommendation 4
(part 1) requires further analysis in consultation with Defence Legal on what factors inform the decision of what an
"appropriate period" should be (eg should it align with the maximum penalty for the offence, or sentence actually
handed down?)

Recommendation 5 - recommends an expansion of scope for the Tribunal to consider individual applications for
reviews of recognition for withholding, forfeiture and restoration cases. This is a reasonable recommendation and not
controversial. It will require consultation with Defence Legal noting that amendments to the Defence Act need to be
made to achieve this.

Hope this helps.$47 and | are a lync message away.
E()
Kind regards
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s47

s47E(c)

Assistant Director

Policy & Tribunal

Directorate of Honours and Awards
People Solutions Division

Department of Defence

P s47E(c)

S47E(c) | Campbell Park Offices

| PO Box 7952 | Canberra BC | ACT 2610

www.defence.gov.au “

From: S47E(c)

Sent: Friday, 11 September 2015 18:10

To: S47E(c)

Cc: S47E(c)

Subject: VERY URGEN| ; MC15-002744 - Defence Honours and Awards Appeals Tribunal - Inquiry into the Refusal
to Issue Entitlements to, Witholding and Forfeiture of Defence Honours and Awards [SEC=UNCLASSIFIED]
Importance: High

UNCLASSIFIED

His47E
()

As discussed on Friday afternoon, we have received the following tasking in response to the Tribunal handing the
forfeiture/withholding report to the ParlSec.

Hi Team, Request advice by 1200, 21 Sep 15. PARLSEC has received the attached report from
DHAAT. Request the Dept's advice on the Tribunal's recommendations. Please include advice
regarding any options available/next steps for individuals affected. Please include a letter for
PARLSEC signature to the Chair of the DHAAT advising the recommended position. Please also
include TPs and a Media Release reflecting the recommended position. If possible, within the media
release and/or TPs, PARLSEC would like a tangible example of a case where a medal was witheld.
This 1s to provide context for the public e.g 'Joe Bloggs was released to undertake cropping and was

advised he needn't return, however this was not noted on his record and therefore ...". Happy to
discuss. S47E(c)

It is due on Monday 21 Sep 15. | have spoken with S47E( re the short timeframe and explained that it might not be
possible to meet the deadline. S47E( understands Hut asked that we try and to be in touch later next week to advise
how we are going. )

As | mentioned, 47 might be best placed to respond to this one - given he prepared the Defence submission. 47
do you agree? | Bf)happy to help with the final response but | am not able to do it solo!!! E()

Cheers

SATE(

s47E(c)
Assistant Director Stakeholder Engagement
Directorate of Honours and Awards
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People Services Division
Department of Defence

S4T7E(C)" | Campbell Park Offices | PO Box 7952 | Canberra BC | ACT 2610
P:s47E(c)

E

IMPORTANT: This document remains the property of the Australian Defence Organisation and is subject to the jurisdiction of the Crimes Act section 70. If
you have received this document in error, you are requested to contact the sender and delete the document.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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S47E(c)

From: S47E(c)

Sent: Monday, 21 September 2015 4:40 PM

To: s47E(c) :S47E(c)

Cc: s47E(c) s47E(c) s47E(c)

Subject: DHAAT Report into its Inquiry into Withholding, Forefeiture and Restoration of Defence
Honours and Awards - Request for advice please regarding the Recommendations.
[SEC=UNCLASSIFIED]

Attachments: Final Report.pdf

Importance: High

Categories: UNCLASSIFIED

UNCLASSIFIED

Good afternoon S47E(€) and -*;7)

The Defence Honours and Awards Appeals Tribunal recently concluded its /nquiry into the Refusal to Issue
Entitlements to, Withholding and Forfeiture of Defence Honours and Awards. A full copy is attached.

It was presented to Government on 7 September 2015, and will go 'live’ on the Tribunal's website on 6 Oct 2015 (so
some public interest in expected).DH&A has developed an 'interim' response to ParlSec on this subject, advising
further consultation is necessary before we can respond more fully.

It is being shared to seek your advice from a legal perspective and administrative policy perspective on the
implications of accepting and implementing the tribunal's recommendations

S4TE(C) - please advise if would like to receive copies of Defence's three submissions to this Inquiry.

Overall, the Tribunal's has made five recommendations may have significant legal and administrative implications and
consequences for Defence.

Broadly, the Tribunal's recommendations cite a number of Acts which currently set out offences that would be
considered as warranting mandatory medallic forfeiture.

For example, based on an initial review of the recommendations (at pages 11-13), further analysis and
advice is necessary on whether the Tribunal's aim to align 'desertion’ with a broader 'disgraceful or serious offences’
category runs counter to 'desertion' which is currently an offence that results in a mandatory medallic forfeiture.

Recommendation 1, (1): overall, this recommendation applies to Army cases, and it is unclear about what authority
Defence can apply when reconsidering Navy and RAAF applications. This overall recommendation can only be
implemented based on assessments of applications obo individuals to check their service records and recorded
reasons for discharge. Ideally, we would seek further clarification from the Tribunal on their recommendations for
Navy and RAAF cases (can we do this?)

In regard to Recommendation 1, Parts 3 c,d, and e, these run contrary to current medal policy and need further
consideration.

There are other organisational factors that make it difficult to agree to Recommendation 3 immediately. It is
understood that the Tribunal wants to achieve a level of overarching authority via a Defence Instruction, or changes to
the Defence Act 1903 to achieve this. However, currently in Defence, | understand that separate reviews are being
conducted (as a consequence of the implementation of the First Principles Review) on establishing the correct and
preferred administrative environment by which to set this authority and a review of Defence Instructions is a part of
this.

S47E - further advice that you can share in regard to responding to this recommendation would be very appreciated







Defence FOI 832/23/24
Document 3

From: D'Amico, Adrian MR 1

Sent: Tuesday, 15 September 2015 14:00

To: S47E(c)

Subject: HIS47E, spoke to S47E(C , he's happy for you to send him the material on forfeiture.
[SEC=UNCLASSIFIED]

UNCLASSIFIED

Adrian D'Amico
Defence General Counsel

s47E(c) Tel:s47E(c)

Campbeli Park Offices Fax:s47E(c)

CANBERRA ACT 2600 Mob:§22
s47E(c)

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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Document 5
S47E(c)
From: s47E(c)
Sent: I uesday, 29 September 2015 12:06 PM
To: s47E(c) s47E(c)
Cc: s47E(c) :S47E(c) :Ss47E(c) s47E(c)
s47 - s47E(c) s47E(c) : S47E(d)
Subject: RE) DHAA| Report into its Inquiry into Withholding, Foreteiture and Restoration of
Defence Honours and Awards - Request for advice please regarding the
Recommendations. [SEC=UNCLASSIFIED]
UNCLASSIFIED
Agreed.
s47E(c)

Director Administrative Policy
Ministerial and Executive Coordination and Communication Division

Department of Defence - s47E(c) - PO Box 7910- Canberra BC ACT 2610
phone S47E(c) | email S47E(C)

From: S47E(c)

Sent: Tuesday, 29 September 2015 12:05

To: S47E(c) s47E(c)

Cc: s47E(c) : S47E(c) s47E(c) s47E(c) s47E(c)
Subject: RE: DHAA| Report into its Inquiry into Withholding, Foreteiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]

UNCLASSIFIED

His47 and s47

E(C) E()
| think we need to step back here and have a think about what we are trying to achieve. Medals etc are not part of
Defence legislation, they are a crown prerogative and in my opinion they should be contained in letters patent or a
royal warrant. | understand that when S47E(c) was working on this it was proposed that the GG should set out a
criteria via letters patent once we have a decision from the tribunal on this issue.

Defence Regulations or a DI are not appropriate for the H&A's regime.

Cheers

S47E(c)
uirector Legisiauon
Defence General Counsel

Phone s47E(c Mobs22

From: S47E(c)

Sent: Tuesday, 29 September 2015 11:50

To: S47E(c)

Cc: S47E(c) s47E(c) s47E(c) s47E(c) s47E(c)

s47E(c)

Subject: RE: DHAAT Report into its Inquiry into Withholding, Forefeiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]
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UNCLASSIFIED

His47

E()
The points that you raise confirm that this subject is complex. Having a look at the Defence Act 1903, Part X -
Regulations (S124) this might be an area in which new regulations could be made for WFR.

Another option that could be considered is the possibility of developing a Letters Patent or Royal Warrant to address
the withholding, forfeiture and restoration of medals to ADF members. Noting the Australian H&A system is
established under these, and outside legislation, it may be a preferable option to retain this separation.

Fundamentally, the question that needs to be answered is: what is the most appropriate way to establish the correct
legal authority for Defence to have in place for the withholding, forfeiture and restoration of medallic recognition to
ADF members, whose actions have prompted a decision to withhold or forfeit such recognition?

I'm no lawyer either :)

Cheers
s47

E()

s47E(c)

Assistant Director

Policy & Tribunal

Directorate of Honours and Awards
People Solutions Division

Department of Defence
P-s47E(c) |

S47E(c) | Campbell Park Offices

| PO Box 7952 | Canberra BC | ACT 2610

www.defence.gov.au “

From: s47E(c)

Sent: Friday, 25 September 2015 11:50

To: S47E(c)

Cc: S47E(c) s47E(c) s47E(d) s47E(c) s47E(c) D'Amico,
Adrian MR 1; S47E(c) s47E(c) s47E(c)

Subject: RE: DHAAI Report into Its Llnquiry into Withholding, Foreteiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]

UNCLASSIFIED

1 SATE(
~\

Even without the current review of administrative policy arrangements, it is not clear to me that a Defence
Instruction is a legally sound way to achieve the outcome. Again, I'm no lawyer, but perhaps section 1127
of the Defence Act 1903, which deals with matters on which regulations may be made, could be amended to
explicitly include regulations relating to forfeiture and withdrawal of medals and awards. There would then
be no ambiguity about where the authority comes from and how it applies.

Cheers,
s47E

(AN

S47E(c)
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Director Administrative Policy
Ministerial and Executive Coordination and Communication Division

Department of Defence - S47E(c) - PO Box 7910+ Canberra BC ACT 2610
phone S47E(€) | email S47E(C)

From: S47E(c)

Sent: Friday, 25 September 2015 11:23

To: S47E(c)

Cc: s47E(c) s47E(c) s47E(d) s47E(c) : S47E(c) D'Amico,
Adrian MR 1; S47E(c) s47E(c) s47E(c)

Subject: RE: DHAAI Report into Its Lnquiry into Withholding, Foreteiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]

UNCLASSIFIED

Hi s47
=)

Thank you for your email advising that S47E(c) in Defence Legal is also aware of this matter.

| have shared the Tribunal's report (and Defence's submissions to this Inquiry) and sought legal advice from S47E(c)
S47E(c) , based on advice from Adrian D'Amico as S47E(C) will be joining DL in early Oct and helping us to consider
the Tribunal's recommendations more fully.

The matter of withholding and forfeiture of medals, and the legal authority to do this is not as crystal clear as we would
like and needs to be looked at closely. On the whole, It is my understanding (and I'm wearing my learning hat) that the
Regulations attached to the Letters Patent do not address W& F specifically for each medal so there is a broader
authority issue that needs to be addressed.

While the Tribunal has recommended creating this authority via DI, at a broader level it is recommending creating a
legal authority in the format that it needs to be. As an independent review body, | suspect the Tribunal may not be
aware of the separate work underway in Defence to review SODI and Dls, and so our response to the Tribunal would
be based on the 'spirit' of the recommendation and reflecting the direction Defence is taking.

Happy to keep the dialogue continuing.

Cheers
s47

E()

s47E(c)

Assistant Director

Policy & Tribunal

Directorate of Honours and Awards
People Solutions Division

Department of Defence

P S47E(C) |

S47E(c) | Campbell Park Offices

| PO Box 7952 | Canberra BC | ACT 2610

www.defence. gov.au “
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From: S47E(c)
Sent: T hursday, 24 September 2015 15:53
To: S47E(c)
Cc: S47E(c) s47E(c) S47E(d)

Subject: DHAAI Report Into its Inquiry into Withholding, Forefeiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]

UNCLASSIFIED
11 SATE(
~\

I have raised recommendation 3 with S47E(€) i Defence Legal, because it seemed to me that there were
legal dimensions, and not being a lawyer myself I felt underqualified to comment.

Without wishing to rain on S47E(€) parade, or to miscommunicate her advice to me, it is likely that neither
Defence Instructions nor regulations are the appropriate mechanism to achieve the outcome intended by the
Tribunal.

In relation to regulations, the Defence Act 1903 does not currently provide for regulations to be made in
relation to forfeiture of medals.

In relation to Defence Instructions, the Defence Act 1903 provides for Defence Instructions to be made for
the administration of the Defence Force, but forfeiture of medals relates to the administration of the honours
and awards system, which draws its authority from elsewhere (Letters Patent?). Furthermore, Defence
Instructions apply only to Defence members, so it is not clear how it would apply to forfeiture of medals by
people no longer serving in the Defence Force.

To the uninformed lay person (me) it appears that the tribunal recommendation seeks to make forfeiture of
medals mandatory in certain circumstances, which goes beyond what the regulations attached to the Letters
Patent creating the medal allows for.

It may be worth exploring the possibility of amending the Defence Act 1903 to allow regulations to be made
in this area, and to then have the regulations made to achieve the intended outcome.

I strongly recommend that you seek advice directly from Defence Legal to assist you in preparing your
response to the recommendations, to ensure you are on sound legal ground and to remove any chance that I
have mangled the message!.

Happy to discuss.

Cheers,
s47E

(AN
SATE(c)

Director Administrative Policy
Ministerial and Executive Coordination and Communication Division

Department of Defence - S47E(c) - PO Box 7910+ Canberra BC ACT 2610

phone S47E(c) | email S47E(C)

From: S47E(c)

Sent: Monday, 21 September 2015 16:40

To: s47E(c) ; S47E(c)

Co: SATE(c) SATE(c) SATE(c)
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Subject: DHAAT Report into its Inquiry into Withholding, Forefeiture and Restoration of Defence Honours and
Awards - Request for advice please regarding the Recommendations. [SEC=UNCLASSIFIED]
Importance: High

UNCLASSIFIED

Good afternoon S47E(C) and s47
E()

The Defence Honours and Awards Appeals Tribunal recently concluded its Inquiry into the Refusal to Issue
Entitlements to, Withholding and Forfeiture of Defence Honours and Awards. A full copy is attached.

It was presented to Government on 7 September 2015, and will go 'live' on the Tribunal's website on 6 Oct 2015 (so
some public interest in expected).DH&A has developed an 'interim' response to ParlSec on this subject, advising
further consultation is necessary before we can respond more fully.

It is being shared to seek your advice from a legal perspective and administrative policy perspective on the
implications of accepting and implementing the tribunal's recommendations

S47E(C) - please advise if would like to receive copies of Defence's three submissions to this Inquiry.

Overall, the Tribunal's has made five recommendations may have significant legal and administrative implications and
consequences for Defence.

Broadly, the Tribunal's recommendations cite a number of Acts which currently set out offences that would be
considered as warranting mandatory medallic forfeiture.

For example, based on an initial review of the recommendations (at pages 11-13), further analysis and
advice is necessary on whether the Tribunal's aim to align 'desertion' with a broader 'disgraceful or serious offences’
category runs counter to 'desertion’ which is currently an offence that results in a mandatory medallic forfeiture.

Recommendation 1, (1): overall, this recommendation applies to Army cases, and it is unclear about what authority
Defence can apply when reconsidering Navy and RAAF applications. This overall recommendation can only be
implemented based on assessments of applications obo individuals to check their service records and recorded
reasons for discharge. Ideally, we would seek further clarification from the Tribunal on their recommendations for
Navy and RAAF cases (can we do this?)

In regard to Recommendation 1, Parts 3 c,d, and e, these run contrary to current medal policy and need further
consideration.

There are other organisational factors that make it difficult to agree to Recommendation 3 immediately. It is
understood that the Tribunal wants to achieve a level of overarching authority via a Defence Instruction, or changes to
the Defence Act 1903 to achieve this. However, currently in Defence, | understand that separate reviews are being
conducted (as a consequence of the implementation of the First Principles Review) on establishing the correct and
preferred administrative environment by which to set this authority and a review of Defence Instructions is a part of
this.

S47E - further advice that you can share in regard to responding to this recommendation would be very appreciated

Recommendation 4 - the recommendation is understood in principle and is reasonable. However, Recommendation 4
(part 1) requires further analysis and advice from Defence Legal on what factors inform the decision of what an
"appropriate period" should be (eg should it align with the maximum penalty for the offence, or a sentence actually
handed down?)

Recommendation 5 - recommends an expansion of scope for the Tribunal to consider individual applications for
reviews of recognition for withholding, forfeiture and restoration cases. This is a reasonable recommendation and not
controversial with consultation with Defence Legal on the process to arrange for amendments to the Defence

Act necessary to achieve this.

I would be happy to set up a meeting to discuss this subject with you both at a mutually agreeable time.

Please advise your preferred approach.
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Adrian D'Amico
Defence General Counsel

s47E(c) Tel:s47E(c)

Campbell Park Offices Fax s47E(c)

CANBERRA ACT 2600 Mob: S22
s47E(c)

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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S47E(c)
From: S47E(c)
Sent: luesday, 13 October 2015 8:23 AM
To: s47E(c)
Cc: s47E(c)
Subject: Comments on DHAAT recommendations [BsbinhemGifisiakbossniy
Attachments: DHAAT REC response.doc
Follow Up Flag: Follow up
Flag Status: Flagged
FomGificial-dos=Gniy
Hi s47

E()

Attached are my initial thoughts and comments as we discussed yesterday.
I'm going to have a look at the circumstances in which the DHAAT suggest medals should not be restored.

Regards,

S47E(c)

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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Comments on Recommendations of the
Withholding, Forfeiture and Restoration of Medals Report

Item Recommendation Comment
1.1 | that the medals forfeited by veterans pursuant to DPS Instruction of 9 July | The primary recommendation only includes forfeiture. Is it intended to
1946 and MBI 148/1951 amended on 7 December 1951 and subsequently | extend this to withholding of medals?
reissued a number of times, be restored to veterans or gifted to the
families of deceased veterans; This is only a recommendation which the Minister may accept/reject. Out
of fairness, it would be open to the Minister to direct consideration of the
same for Navy and Air Force. The Minister is not limited to the terms of
the recommendation.
1.2 | that medals subject to certain mandatory withholding or forfeiture for Note: the recommendation, as drafted, on page 11 is different to the
offences not be restored to veterans or gifted to their families under point | recommendation, as drafted, on page 105.
1. Only those medals forfeited as a result of convictions for offences set
out in Recommendation 2(1) should not be restored or gifted to veterans It is open to the Minister to deviate from the recommendation and use the
or their families. If the offence that resulted in the withholding or terms of the DPI and the MBI WRT those that are not to be restored.
forfeiture is no longer an offence under military or civil law, the medals
should be restored to the veteran or gifted to their families. This is going to require a case by case approach.
Will need to differentiate between those that were validly
withheld/forfeited and that that were not. Difference being that that were
not valid will be issued to/returned to the veteran, those that were will be
issued/restored.
1.3 | medals gifted to deceased veterans’ families are to be gifted according to | How this is done is a question of policy. Appears to have been decided

the following rules:

a. to the executor under the veteran’s will;

b. if the veteran died intestate, to the Public Trustee Administrator;
c. to a member of the family nominated in writing by the immediate
descendants of the veteran;

d. if there are no immediate descendants, to a member of the family
nominated in writing by the family at large; or

e. if there is a dispute in the family about who should be gifted the
medals, the medals should not be gifted.

that it will be on request

In relation to the restoration of medals to classes identified in c, d, and e,
this is a policy issue. It would be open to the Minister to accept or reject
this part of the recommendation.

Current Policy DHAM para 45.8
- Spouse, child, grandchild, parent, sibling.
- Could include gifting to the estate in the DHAM
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2.1 | that there be mandatory forfeiture of medals on conviction for the Are there currently any grounds for forfeiture of medals?
following grounds: On review of 6 medals, the Letters Patent allow for the discretionary
a. treason and related offences; (see for example s 9A of the Crimes Act | cancellation of medals by way of a recommendation to the Governor
1958 (Vic)); General.
b. mutiny and related offences (see s 20 of DFDA 1982);
c. sabotage of own and allied assets (see s 15A of DFDA 1982); Is there a disciplinary purpose to cancel medals? Not covered in the
d. aiding the enemy (including assisting prisoners of war) and related DFDA
offences (see ss 15D, 15E, 16 of DFDA 1982); and
e. serious terrorism related offences (see s 3(1) of the Crimes Act 1914 Avre there any regulations for the mandatory forfeiture of the medals?
(Cth), Criminal Code Act 1995). (note: DHAM 46.6 suggests there is, but | can't find any)

2.2 | a. that there be discretionary forfeiture of medals on the following This could be managed through guidelines issues by the Governor-

grounds:

i. conviction for an offence which is considered to be so disgraceful or
serious that it would be improper for the offender to retain the award; or
ii. if an award was obtained by making a false declaration.

b. the guidelines to be applied when considering the discretionary
forfeiture of medals are:

i. gallantry and distinguished service decorations should only be forfeited
in extreme situations;

ii. a decision that one award should be forfeited does not mean that any
other award should be forfeited;

iii. the quality of the member’s entire service should be taken into
account;

iv. a dishonourable or disciplinary discharge or termination would not of
itself be a reason for forfeiture of awards but may be taken into account;
and

v. consideration should be given to variables such as mental health,
physical condition and any other mitigating circumstances.

General as to what his is willing to consider WRT the cancellation of
medals.

Example: S22
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3 | The Tribunal recommends that the authority to order the mandatory or Mandatory forfeiture should be set out in the Letters Patent.
discretionary forfeiture of any medals be placed in a Defence Instruction
or in regulations under the Defence Act. The Instruction or regulation Discretionary forfeiture could be permitted in the letters patent, but
must state the requirements for the mandatory forfeiture of any medals managed in accordance with instructions that set the threshold on the
(Recommendation 2). The DHAM should contain the policy guidelines exercise of the Governor-General's delegation to the CDF or other person.
on how the discretionary decisions should be exercised.
This could be tiered so a delegate other than the CDF could make
decision on for example awards, but CDF on honours and awards.
4.1 | a. when a decision is made that the member forfeit any medal, the Policy issue. Could be covered in guidelines from the Governor-General,
decision maker should also decide the period of the forfeiture; and b. the | in terms of 'not consider restoring the medal until ..."
DHAM should contain policy guidelines on the appropriate period that
should apply to the forfeiture of a medal.
4.2 | a. the mandatory forfeiture of medals be forever or for the life of the Policy issue. Could be covered in guidelines from the Governor-General,
veteran; and in terms of 'not consider restoring the medal until ..."
b. that these medals should not be gifted.
5 | The Tribunal recommends that the Defence Act be amended to include Note the powers of the tribunal in section 110VB of the Defence Act

decisions on withholding, forfeiture and restoration of medals in s
110V(1).

1903:

Defence Honours — recommendatory only

Defence and foreign awards — affirm, or set aside and substitute or refer
for reconsideration.

By reference to the existing powers (above), all the DHAAT can do is
make a recommendation, or replace Defence's recommendation.
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UNCLASSIFIED Chester: MA 15-002744
Ref: FASPS/OUT/2015/116
Australian Government ‘
Department of Defence MINISTERIAL ADVICE
Date for action: Reason: L
2 October 2015 The Tribunal is posting the Report on their website on 6 October 2015.

e o,
For Action: Assistant Minister LTINS
For Info: Minister for Defence
Copies to: Secretary. CDF, Associate Secretary. ON. CA. CAF, DEPSEC DP. HDL, FASMECC

\
\

Defence Honours and Awards Appeals Tribunal - Inquiry into the Refusal to Issué Entitlements
to, Withholding and Forfeiture of Defence Honours and Awards AN

Purpose:

To seek your signature on the enclosed letter (Attachment A) to Mr Mark Sullivan advising that the
Government is considering the recommendations contained in the Report of the Inquiry into the Refusal
to Issue Entitlements to, Withholding and Forfeiture of Defence Honours and Awards.

Key Points:

I. On7 September 2015, Mr Mark Sullivan, Chair of the Defence Honours and Awards Appeals
Tribunal, presented to you the Reporr of the Inquiry into the Refusal ro Issue Entitlements to,
Withholding and Forfeiture of Defence Honours and Awards.

2. The Tribunal made five recommendations in its Report, some of which may have legal or
administrative consequences for the Department of Defence. The Report’s Executive Summary,
which contains the recommendations, is at Attachment B.

To properly advise the Government, the Report and the recommendations will need to be examined
by Defence I.egal. It is unlikely that this examination will be completed before the Report is
published on the Tribunal’s website on 6 October 2015. Once legal advice is received, the
Department will be in a stronger position to advise you on the implications of accepting the
Tribunal’s recommendations.

()

4. Interim action could commence, however, on Recommendation i. This recommendation requires,
depending on the reason for their forfeiture, medals be restored to veterans or gifted to the families
of deceased veterans. '

5. The vast majority of veterans who forfeited their medals served during World War Two. As no
register of forfeited medals exists, the Department would need to manually research in excess of
one million service records and/or medals cards to identify any veterans who may qualify for medal
restoration under this recommendation.

6. The Department does not have the resources to undertake this task. However, an option would be to
put out a call through the media and on the Defence Honours and Awards website for veterans, or
the families of deceased veterans, to contact the Department so a list of veterans who may be eligible
for medal restoration can be compiled. This could occur prior to formally accepting the
reconmendations. A draft media release to this effect is at Attachment C for your consideration.

7. The proposed interim reply to Mr Sullivan advises that the Government is considering the Tribunal’s
recommendations and will write to him again once a decision is made.

1
UNCLASSIFIED
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The Hon Darren Chester MP
Assistant Minister for Defence
MAI15-002744
Mr Mark Sullivan c o py
Chair
Defence Honours and Awards Appeals Tribunal
Locked Bag 7765

Level 1, 105 Tennant Street
CANBERRA BC ACT 2610

l\’ ol
Dear Mr, ulllvan

Thank you for your letter of 7 September 2015 presenting the Report of the Inquiry into the
Refusal to Issue Entitlements to, Withholding and Forfeiture of Defence Honours and
Awards.

I recognise the complexities of such an inquiry and appreciate the Tribunal’s conscientious

and sensitive deliberation of this matter. As you would understand, the Australian
Government will need to devote similar consideration to the Repon and the recommendations

before providing you with a final response.

I have provided a copy of the Report to the incoming Assistant Minister, Michael
McCormack.

Yours sincerelv
s22

Danren Chester

17 FEB 2016

Parliament House, CANBERRA ACT 2600
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C. Agree the applications that have been received for withheld or forfeited awards be

reviewed on a case-by-case basis.

AGREED / NOT AGREED / PLEASE DISCUSS

d. Agree to accept Recommendation 2, to include a new mandatory forfeiture
requirement for future cases based on a member’s conviction for serious terrorism
related offences under the Crimes Act 1914 (Cth) and the Criminal Code Act 1995;

AGREED / NOT AGREED / PLEASE DISCUSS

e. Agree to accept Recommendation 3 in principle, with overarching guidelines from
the Governor-General to be developed that set the criteria for awards withholding
and forfeiture, and mandating the circumstances for when these are to be sent for
his/her mandatory and discretionary decision-making in future.

AGREED / NOT AGREED / PLEASE DISCUSS

f. Agree to accept Recommendation 4, and that the time period for discretionary and
mandatory awards forfeiture is forever.

AGREED / NOT AGREED / PLEASE DISCUSS

g. Endorse Recommendation 5 to the Assistant Minister, to enable decisions made by
Defence on withholding, forfeiture and restoration of medals to be reviewable by the
Tribunal through an amendment to s110V(1) of the Defence Act 1903,.

ENDORSED / NOT ENDORSED

h. Sign the ministerial at Enclosure 3 (MA16-001548) formalising the Defence
response to the recommendations.

SIGNED / NOT SIGNED / PLEASE DISCUSS

Background

3. In October 2013, the Tribunal completed a review of the eligibility of two brothers
(both deceased) for World War Il campaign awards. Both men were discharged from the
Australian Army for misconduct and their entitlement to awards was withheld by Defence
pursuant to the regulations and instructions applicable at the time. The Tribunal found that
their awards had been improperly withheld from them by Army, and later, the Department of
Defence.

4. The Tribunal recommended a separate inquiry be undertaken to determine the extent
to which Imperial and Australian awards, or entitlements, may have been improperly forfeited
or withheld since 1939. This inquiry was announced on 10 January 2014 by the then
Parliamentary Secretary to the Minister for Defence, the Hon Darren Chester MP.
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5. On 20 June 2014, the Acting CDF endorsed Defence’s primary submission to this
inquiry that identified the relevant legal provisions giving authority for a member’s campaign
and service awards to be withheld or forfeited that applied in and from 19309.

6. On 24 February 2015, you endorsed a supplementary submission that described each
Service’s World War Il era policies on dishonourable discharges, noting this was a key area
of concern and a principal consideration of the decision-making process to withhold or forfeit
a person’s award.

7. Public hearings for this inquiry were held in February 2015 in Canberra and
Melbourne. The first was held in Canberra on 24 February with Defence as the primary
witness. Representatives from the Service Headquarters and history/research units,
Headquarters Joint Operations Command, Defence Legal and the Directorate of Honours and
Awards (DH&A) attended.

8. On 16 April 2015, the then Executive Director DH&A endorsed a further submission
responding to matters taken on notice at the hearing. These concerned the application of the
Army Act 1881 (Imperial) during World War 11 and instructions authorising the issue of
World War Il ribbons of campaign stars to Service personnel.

9. On 7 September 2015, the Tribunal Chair, Mr Mark Sullivan AO, presented the
Report of the Inquiry into the Refusal to Issue Entitlements to, Withholding and Forfeiture of
Defence Honours and Awards to Government (Enclosure 1). At that time, the Parliamentary
Secretary’s office requested a Departmental response to the recommendations within two
weeks.

10. As the Tribunal’s report was complex, and its recommendations may have significant
legal and administrative consequences for Defence, further consultation with Defence Legal,
the Defence Honours and Awards Advisory Group (DHAAG) and the Directorate of
Administrative Policy was necessary. As a result, an interim reply from the then
Parliamentary Secretary to the Tribunal Chair, and a media release were finalised in
September 2015. The media release called for veterans, and the families of deceased veterans
who had forfeited their medals, to lodge applications with DH&A (Enclosure 2).

11. Overall, during the course of the inquiry and subsequent to the media release,
96 applications for review have been received for consideration. Reviews of these have been
held, pending your consideration and finalisation of the recommendations.

Key points

12. Tribunal findings. The Tribunal concluded that, for the most part, there was a legal
basis for the decisions made by the three Services and Defence on the withholding and
forfeiture of medals since 1939. It also concluded that, while there was no doubt that mistakes
were made when the provisions were applied by the Services, these were individual errors and
there was no evidence that these were a result of maladministration.
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The Tribunal made five recommendations in its Report:

Recommendation 1 (1.1, 1.2 and 1.3): sets out the specific circumstances for
Defence to restore medals that were forfeited during and after World War 11 to
veterans, or to the families of veterans who are now deceased. These decisions for
withholding and forfeiture of service and campaign awards were made in accordance
with the policy of the time. This recommendation does not state explicitly that these
cases be further reviewed as part of the restoration process and thus infers an
automatic restoration.

It is recommended that Defence review each application on a case-by-case basis,
noting that the Tribunal concluded that decisions for medallic withholding and
forfeiture were lawfully made at the time. If the review process results in a decision
to not restore withheld of forfeited award/s, some of these applications may become
cases lodged with the Tribunal, subject to Recommendation 5 (paragraph 13e refers).

Recommendation 2 (2.1 and 2.2): sets out the recommended grounds for mandatory
and discretionary, forfeiture of medals in future. It aligns closely to the current
withholding and forfeiture policy in the Defence Honours and Awards Manual (the
Manual, Chapter 46) with a proposed inclusion requiring mandatory forfeiture as a
result of conviction for serious terrorism related offences under the Crimes Act 1914
(Cth) and the Criminal Code Act 1995 (see Recommendation 2.1). Defence would
not apply this mandatory forfeiture ground for reviews of retrospective cases. It is
recommended that Defence accepts this recommendation.

Recommendation 3: seeks to establish the future authority to order the mandatory
and discretionary forfeiture of any medals. The Tribunal has recommended this be
placed in a Defence Instruction or in Regulations made under the Defence Act 1903.
It is recommended that Defence accept this recommendation in principle, influenced
by the outcomes of major reviews undertaken (the First Principles Review, the
Belcher Red Tape Review and the Secretary and CDF Advisory Committee decision
of June 2014 to adopt a principles based rather than a prescriptive rules-bound
approach to achieving administrative policy outcomes). It is also recommended that
this can be achieved by formalising overarching guidelines signed by the Governor-
General setting the criteria for forfeiture, and mandating the circumstances in which
cases are to be sent for his/her mandatory and discretionary decision. In-principle
agreement to this approach has been obtained from the Australian Honours and
Awards Secretariat at Government House. DH&A will develop these guidelines in
consultation with Defence Legal, DHAAG and the Australian Honours and Awards
Secretariat.

Recommendation 4 (4.1 and 4.2): focuses on the decision-maker establishing a set
time period for the forfeiture of any medal. For mandatory forfeitures cases, the
DHAAG recommends that this period is forever, and without an option to gift any
forfeited honours and awards to a veteran’s family if the veteran is deceased. In the
case of discretionary forfeiture decisions, a time period could be set (for example 10
years) in the Governor-General’s guidelines, with a separate internal Defence review
of the case after that time (on receipt of a valid application by the member or their
family). Overall, the DHAAG view is to accept this recommendation, and for the
time period for discretionary and mandatory awards forfeiture is forever.

+ede-
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e. Recommendation 5: The Tribunal recommends that the Defence Act 1903 (the Act)
be amended to include decisions on withholding, forfeiture and restoration of medals.
Under s110V(1) of the Act, the Tribunal does not currently have the power to review
decisions relating to withheld or forfeited honours and awards. . If agreed, the review
powers of the Tribunal will increase to include future recommendations and
decisions made by Defence regarding the withholding, forfeiture and restoration of
member’s medals (Recommendation 1 at paragraph 13a refers). The DHAAG
supports this recommendation, and you have the option to endorse this position.
With the Minister’s agreement, Defence Legal could be engaged to develop the
necessary documentation to amend s110V(1) of the Act, and include this as part of
the next scheduled Amendment Bill.

14. During discussions of this Tribunal Inquiry and its report, the DHAAG also
discussed an option of recommending a complete review of the Tribunal to you, as it has
existed as an independent statutory body for five years. If the Act is to be amended, the
opportunity does exist to recommend to the Minister that an overall review of the Tribunal be
conducted to ensure its role and function is meeting its intent. While this option is broadly
supported by Army, overall, the DHAAG acknowledges that the current political appetite for
such a review is likely be very low.

15. Changes will also be made to the current Defence policy relating to the
‘reinstatement of withheld or forfeited awards’ policy. The policy currently states that
“restoration will only be considered in cases where the person affected is still living and
makes a personal application for restoration of the forfeited entitlement. Applications on
behalf of a deceased member cannot be considered.” The policy will be amended to reflect
present practice, allowing applications on behalf of a deceased member. These will be
considered and an evidence based assessment made in accordance with administrative law
principles. If a review results in a decision to reinstate award/s, these can be gifted to the
member’s family - if the member is deceased and in accordance with the deceased member’s
wishes. In circumstances in which the member has declined or returned their award/s, this
action will be respected and taken into consideration by Defence as part of the review process.

Conclusion

16. The findings of this inquiry have confirmed that, for the most part, the decisions by
Defence to withhold or forfeit campaign medals from World War II onwards were legally
valid. Rather than retain the current (and legally valid policy), the DHAAG will take this
opportunity to review and amend the policy and management of mandatory and discretionary
withholding and forfeiture decision-making. This will reinforce the holistic management
approach by including overarching guidelines from the Governor-General on those cases in
which the circumstances warrant a transparent decision to be made on an individual’s right to
receive or retain awards, or when these would be forfeited.

Consultation

17. The following were consulted in the preparation of this brief: S47E(¢)

(Director Australian Honours and Awards Secretariat, Government House); S47E(c)

(Director Legislation, Defence General Counsel), S47E(¢) (A/Special Counsel,
Defence People Group, Defence Legal); S47E(€) (Acting Director Administrative Policy,

FEES
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Governance and Reform Division); and the DHAAG comprising representatives from each
Service, VCDF Group and HQJOC at the O-6/(E) level.

Prepared by: S47E(c) Assistant Director Policy and Tribunal,
Directorate of Honours and Awards.
Cleared by:  S47E(c) Director Honours and Awards.
Enclosures:
1. DHAAT Report of the Inquiry into the Refusal to Issue Entitlements to, Withholding

and Forfeiture of Defence Honours and Awards dated 7 September 2015.
2. MA15-002744.
3. MA16-001548.
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From: S47E(c)

Date: 24 August 2016 at 10:01:54 AM AEST
To: S47E(c)

Subject: DHAAT - Inquiry iinhislsfitemlelabeh

|
His47E(c

CDF has reviewed the brief and MINADV you provided regarding the DHAAT - Inquiry into the refusal
to issue entitlements to, withholding and forfeiture of Defence Honours and Awards. There were 5
recommendations out of the Inquiry and | would like to discuss recommendations 4 and 5 with you. |
think it probably best to chat in person, at a time that is convenient for you.

Would you please give me a call to organise a time?

Regards

s47E(c)
CAPT

COS to CDF
s47E(c)
s47E(c)
s47E(c)

s22

IMPORTANT: This email remains the property of the Department of Defence and is subject to the
jurisdiction of section 70 of the Crimes Act 1914. If you have received this email in error, you are
requested to contact the sender and delete the email.

IMPORTANT: This email remains the property of the Department of Defence and is subject to the jurisdiction of
section 70 of the Crimes Act 1914. If you have received this email in error, you are requested to contact the sender
and delete the email.
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Defence Honours and Awards Appeals Tribunal for its Inquiry into the refusal to
issue entitlements to, withholding and forfeiture of Defence Honours and Award

Notes for DH&A with COS to CDF S47E(c)
Recommendation 4: (future perspective)

The Tribunal recommends that:

1.
a. when a decision is made that the member forfeit any medal, the
decision maker should also decide the period of the forfeiture; and
b. the DHAM (Defence Honours and Awards Manual) should contain
policy guidelines on the appropriate period that should apply to the
forfeiture of a medal.
2.

a. the mandatory forfeiture be forever of for the life of the veteran; and
b. that these medals should not be gifted.

Thoughts / Discussion

e Defence honours and awards under the Australian system of honours and
awards have Clauses that set the terms for their cancellation and reinstatement.

e Looking forward, the Instruments will need to be rewritten to include grounds
for mandatory and discretionary withholding and forfeiture.

e This will require consultation with Defence Legal (specifically the Services
for cases that fall under DFDA to capture those discretionary categories that
would also prompt decisions to forfeit.

e This would require sign off by the Sovereign’s representative (Governor-
General).

e Deciding a time period for medal forfeiture is reasonable and current practice
(reflected in policy).

e In the cases when a member forfeits a medal entitlement on the grounds of
being convicted for serious crime/s related to/ during their military service
(mandatory forfeiture): (as outlined in Chapter 46 DHAM and those listed by
the DHAAT in Recommendation 2.1), this period would be forever/ life of
the veteran and not gifted thereafter. DHAAG supports this recommendation.

e Interms of discretionary decisions for medal forfeiture (cancellation) in
future, the DHAAG is of the view and recommends that the forfeiture period
be forever in these cases as well.

e Alternatively, in cases where a discretionary decision is made to forfeit a
member’s award, the time period could be set for a time period.

e Discussions at DHAAG agreed that a set ten year period was reasonable.
Therefore, if a member, or their family, would like a review of the cancellation
of a member’s award, they could apply for a review after ten years. A review
would be conducted on a case-by-case basis.

e Information on this could be included in the Governor-General’s guidelines
(yet to be developed, see the Defence response to Recommendation 3).
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e It would need to be based on substantive documentary evidence provided by
the applicant, or their family, of the actions that the member had done after the
awards’ cancellation that would warrant its reinstatement.

e It is important to remember that decisions for an awards’ cancellation are
made in circumstances in which the member’s actions are considered to be so
disgraceful and serious that it would not be proper for the member to retain an
award.

e See DHAM Chapter 46: 46.7, 46.8 and 46.9. (tabbed).

e DH&A acknowledges that in some historical cases, decisions have been made
to cancel, and subsequently reinstate a ex-serving member’s award S22
s22 based on the quality of the redemptive
actions undertaken by the individual after the cancellation occurred.

Recommendation 5
The Tribunal recommends that the Defence Act be amended to include decisions on
withholding, forfeiture and restoration in s 110V(1).

e The Tribunal has powers to recommend only for decisions related to defence
honours;

e for Defence service/campaign and foreign awards, it can affirm, or set aside
and substitute a decision, or refer for reconsideration.

e The Tribunal currently does not have the powers under the Act to reviews on
Defence’s decisions to recommend withholding, forfeiture and restoration.

e Under these (expanded) powers, the Tribunal can make recommendations or
replace defence’s recommendation to withhold, forfeit or restore.

e The decision last year to issue a media release calling for applications for
review of cases of withheld or forfeited awards from 1939 has resulted in
around 100 applications being received. Under admin law, as these
applications have been received, they must be processed iaw admin law
procedures and a review mechanism on the decisions made for these cases
must also be available.

e Amending the Act will create this review mechanism.

e There was discussion at the DHAAG about asking for the minister to direct a
review of the overall powers of the Tribunal, as it has been operating as an
independent statutory body for the past 5 years, and as a review body since
2008.

e Noting the recent Government approach to considering the Tribunal’s
recommendations for Long Tan recognition, the general consensus by
DHAAG was that the current Minister would not have an appetite to direct a
review of the Tribunal and its role/ powers at the current time.
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medals gifted to deceased veterans’
families are to be gifted according to the
following rules:

a. to the executor under the veteran’s
will;

b. if the veteran died intestate, to the
Public Trustee Administrator;

c. to a member of the family nominated
in writing by the immediate
descendants of the veteran;

d. if there are no immediate
descendants, to a member of the family
nominated in writing by the family at
large; or

e. if there is a dispute in the family
about who should be gifted the medals,
the medals should not be gifted.

How this is done is a question of policy.
Appears to have been decided that it will be on
request

In relation to the restoration of medals to
classes identified in c, d, and e, this is a policy
issue. It would be open to the Minister to
accept or reject this part of the
recommendation.

Current Policy DHAM para 45.8

- Spouse, child, grandchild, parent, sibling.
- Could include gifting to the estate in the
DHAM

Application of the policy must be consistent

Options:

Should the will executor be included in DHAM? Yes.

21

that there be mandatory forfeiture of
medals on conviction for the following
grounds:

a. treason and related offences; (see for
example s 9A of the Crimes Act 1958
(Vic));

b. mutiny and related offences (see s 20
of DFDA 1982);

c. sabotage of own and allied assets (see
s 15A of DFDA 1982);

d. aiding the enemy (including assisting
prisoners of war) and related offences
(see ss 15D, 15E, 16 of DFDA 1982);
and

e. serious terrorism related offences (see
s 3(1) of the Crimes Act 1914 (Cth),
Criminal Code Act 1995).

Are there currently any grounds for forfeiture
of medals?

On review of 6 medals, the Letters Patent allow
for the discretionary cancellation of medals by
way of a recommendation to the Governor
General.

Is there a disciplinary purpose to cancel
medals? Not covered in the DFDA

Are there any regulations for the mandatory
forfeiture of the medals? (note: DHAM 46.6
suggests there is, but I can't find any)

Current alignment to DHAM Ch 46

What are the Services’ views on mandatory forfeiture of all medals
in the circumstances of Tribunal recommendation 2.1?

Do we agree?

Is restoration decided on a case by case basis, dependant on the
actions of the individual and the reputational issues For defence?

What should the future process be for W, F and R decisions in the
Services and HQJOC?

Proposed option: Obtain a Direction (Guidelines) from G-G
stating “when a case falls into one, or more of these categories, |
want to see it...”

Retain G-G decision-making power

G-G must be advised of these cases
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2.2 | a. that there be discretionary forfeiture This could be managed through guidelines Proposed option:

of medals on the following issues by the Governor-General as to what his Develop a set of Guidelines by the Governor-General which
grounds: o is willing to consider WRT the cancellation of | gives G-G the discretion to exercise discretionary decision-
i. conviction for an offence which is medals. making
coqsidered t_o be so disg_raceful or -
Z?C;L%Z:htitr';t\;vi?]utlﬁeb:v\:;g;r%?er for the | Example: “1 will consider”these requests for w/ f/ and restoration based
ii. if an award was obtained by making a on. ... etc etc.
false declaration.

We as Defence will suggest/ recommend the threshold for the
b. the guidelines to be applied when G-G:ie
considering the discretionary forfeiture
of medals are: When, and under what circumstances will the G-G withhold
i. gallantry and distinguished service or forfeit an honour and/or award?
decorations should only be forfeited in
ﬁxgedrggi:ilg;a:[[;]zqso;ne award should be When, and under what circumstances will the G-G restore an
forfeited does not mean that any other Honour and/or award?
ﬁ\;\llirr]de Zhuzlf:sy%i‘{?wrefi:tgﬁber’s entire This proposed option aligns with DHAM policy amendments
service should be taken into account;
iv. a dishonourable or disciplinary
discharge or termination would not of
itself be a reason for forfeiture of
awards but may be taken into account;
and
v. consideration should be given to
variables such as mental health, physical
condition and any other mitigating
circumstances.

3 | The Tribunal recommends that the Mandatory forfeiture should be set out in the Agree in principle but not via Defence Instruction (note admin
authority to order the mandatory or Letters Patent. policy framework under FPR) or changes to Defence Act.
discretionary forfeiture of any medals be
placed in a Defence Instruction or in Discretionary forfeiture could be permitted in Could be achieved more simply with G-G Direction/ Guidelines
regulations under the Defence Act. The | the letters patent, but managed in accordance decision and rely on the honours & awards Letters Patent and
Instruction or regulation must state the | with instructions that set the threshold on the Regulations.
requirements for the mandatory exercise of the Governor-General's delegation
forfeiture of any medals to the CDF or other person.

(Recommendation 2). The DHAM
should contain the policy guidelines on | This could be tiered so a delegate other than the
how the discretionary decisions should | CDF could make decision on for example
be exercised. awards, but CDF on honours and awards.
4.1 | a. when a decision is made that the Policy issue. Could be covered in guidelines Agreed — DHAAG view is that forfeiture period is in perpetuity
member forfeit any medal, the decision | from the Governor-General, in terms of 'not (forever)
maker should also decide the period of | consider restoring the medal until ...
the forfeiture; and b. the DHAM should
contain policy guidelines on the
appropriate period that should apply to
the forfeiture of a medal.
4.2 | a. the mandatory forfeiture of medals be | Policy issue. Could be covered in guidelines DHAAG agreed with Tribunal recommendation.

forever or for the life of the veteran; and
b. that these medals should not be
gifted.

from the Governor-General, in terms of 'not
consider restoring the medal until ...
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The Tribunal recommends that the
Defence Act be amended to include
decisions on withholding, forfeiture and
restoration of medals in s 110V(1).

Note the powers of the Tribunal in section
110VB of the Defence Act 1903:

Defence Honours — recommendatory only
Defence and foreign awards — affirm, or set
aside and substitute or refer for reconsideration.

By reference to the existing powers (above), all
the DHAAT can do is make a recommendation,
or replace Defence's recommendation.

Two DHAAG views:
1. Expand review powers of Tribunal - DHAAG agreed.

2 Agreed in principle, but with a broad review overall of role and
powers of Tribunal suggested. This was not included in MINADV
as this was beyond scope of responding to the WFR Inquiry
recommendations. Also influenced by the Minister’s recent
consideration/acceptance of Tribunal’s recommendations for Long
Tan recognition.
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Thanks

Richard Oliver

Acting Deputy Secretary Defence People
Defence People Group

Department of Defence
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Defence Honours and Awards Appeals Tribunal Inquiry into the Refusal to Issue
Entitlements to, Withholding and Forfeiture of Defence Honours and Awards

Notes for A/IDEPSEC Meeting with Minister Tehan on Wed 14 Sep 16: 0830 hrs
Key Issues

e From January 2014 to September 2015 the Defence Honours and Awards Appeals Tribunal
conducted an inquiry into, and report on, the refusal to issue entitlements to, withholding and
forfeiture of Defence honours and awards for service with the Australian Defence Forces since
19309.

e On 7 September 2015, the Tribunal presented the Report of the Inquiry into the Refusal to Issue
Entitlements to, Withholding and Forfeiture of Defence Honours and Awards to Government

e It concluded that there was a legal basis for the decisions made by Defence and the three
Services on the forfeiture of medals (the majority of these cases relate to World War |1 service)
and made five recommendations in its report:

Recommendation 1 sets out the circumstances for Defence to review applications of
historical cases from World War II.

Recommendations 2, 3 and 4 are focussed on identifying ways that Defence can improve its
management for mandatory and discretionary decisions for withholding and forfeiture of
medallic recognition in future; and

Recommendation 5 seeks to expand the Tribunal’s review powers to include decisions on
withholding, forfeiture and restoration of medals be included in s 110V(1) of the Defence
Act 1903.

Current situation

The Defence Honours and Awards Advisory Group (DHAAG) has met twice this year to
discuss the report with a representative from Defence Legal, as the recommendations could
have had significant legal and administrative consequences for Defence.

The DHAAG had reached agreement to recommend to the Minister to accept each of the
five recommendations made by the Tribunal;

This original advice was provided to CDF under Ministerial Advice MA16-001548;

We understand that CDF is currently considering this advice; he has sought additional
advice specifically on Recommendations 4 and 5 and the associated administration and
timeframes related to these.

It is also understood that CDF may not support, or agree fully with each of the Tribunal’s
recommendations, and an out of session DHAAG meeting will be held within the month to
discuss this matter in depth.

Additional advice will be provided to the CDF from the DHAAG based on this meeting, and

Minister Tehan will receive further advice on this matter as it progresses.
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Background

The Inquiry followed a review by the Tribunal into the eligibility of the late Mr Archibald
Boyes and the late Mr John Boyes for their service during World War 1.

The majority of cases of withheld or forfeited medals relate to service during, and shortly
after, World War I1.

Defence provided a detailed submission to the Tribunal on 20 June 2014 identifying the
relevant legal provisions that applied in and from 1939. These policies were laid down in a
variety of Service regulations and instructions enacted under both Australian and Imperial
legislation.

Defence provided a supplementary submission on 17 February 2015 addressing: historical
discharge policies; each Service’s mechanisms to discharge deserters and illegal absentees;
and the Army policy on recording of reasons for discharge.

Public hearings for this inquiry were held in February 2015.

The Tribunal presented the Report of the Inquiry into the Refusal to Issue Entitlements to,
Withholding and Forfeiture of Defence Honours and Awards to Government on
7 September 2015.

It concluded that there was a legal basis for the decisions made by Defence and the three
Services on the forfeiture of medals. It also concluded that it seemed most likely that
incorrect decisions were made that were either not based on the law, or made arbitrarily.
However, these decisions were not an indication of ‘maladministration’ or institutional
injustice, but rather individual decisions made by decision makers under pressure.

The Tribunal’s Report was made publicly available on the Tribunal’s website on 6 October
2015.

Why would Defence have withheld or forfeited an entitlement to awards in the past?

Awards were withheld or forfeited where members committed acts contrary to Service
discipline, or behaved in a way which, at the time, was considered to be serious enough to
warrant the withholding of medallic recognition.

Awards were also withheld or forfeited where a member had been convicted of, or
discharged as a consequence of, certain prescribed offences which resulted in automatic
forfeiture of medal entitlements

(eg desertion).

The decision to withhold or forfeit an entitlement was made by the Services in accordance
with contemporaneous single-Service policies.

How many veterans have been denied an entitlement to service awards?

It is unknown how many members have had an entitlement to awards withheld or forfeited,
and of these, which may have been based on an incorrect decision. No register exists that
lists this information. To determine the potential numbers affected, Defence would need to
research and assess in excess of one million service records and medals cards/slips.

On 7 October 2015, the then Assistant Minister for Defence, the Hon Darren Chester MP,
issued a media release calling for veterans, or the families of deceased veterans, who
forfeited their medals to contact the Department of Defence.



Defence FOI 832/23/24
Document 11

o Around 100 applications for review have been received. Reviews of these have not
commenced, pending finalisation of the Government’s consideration of the Tribunal’s
recommendations.

. On 9 September 2016, S47E(C) DLO at Minister Tehan’s office requested information
on the number of applications that have been received by Defence on behalf of the adviser
S47E(c)

o We confirmed the number at ‘around 100’ (to date, it is 96) on 9 Sep 16.

Prepared by:
s47E(c)

Assistant Director Policy & Tribunal, Directorate of Honours & Awards;
13 Sep 16
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About-turn on Diggers denied medals

THOUSANDS of ex-service-
men denied war medals due to
disciplinary breaches or minor
offences could be “gifted”
Defence  awards  under
changes being considered by
the Tumbul! Government.

A tribunal investigating
military awards and honours
has handed its report to the
Government. It found that

ANNIKA SMETHURST

while some medals were with-
held due to cowardice or aid-
ing the enemy, many
personnel were denied hon-
ours because they had failed
“the test of discipline”.

“Some let alcoho! or drugs
get the better of them, others
disobeyed routine orders, oth-

ers overstayed the time
allowed away from their units
for which they were duly pun-
ished,” the report found.

The tribunal recommended
that medals withheld or for-
feited be restored to veterans
or gifted to the families of
deceased veterans.

The daughter of one World
War Il veteran, who had his

campaign medals withheld
afRter he was sentenced to 15
months’ detention for deser-
tion, said her father had served
his country abroad for more
than two years, but returned a
“broken and disturbed man”,

Assistant ‘Minister for -
Defence Darren Chester said
the Government was consider-
ing the report.
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Call to veterans, or family of those that forfeited medals

7th Oct 2015 9:12 AM

VETERANS, or the families of deceased veterans, who forfeited their : L o ' ;
medals have been urged to contact the Department of Defence. \ ‘
The Assistant Minister for Defence, the Hon Darren Chester MP, . I YOUR 12 MONTH
made the call today as he announced that the Australian 4 J EWS SUBSCRIPTION

Government had received the Report of the Inquiry into the Refusal FICERR FULL Tae
to Issue Entitlements to, Withholding and Forfeiture of Defence ) ]
Honours and Awards.

Mr Chester said the Defence Honours and Awards Appeals Tribunal
was directed to inguire into Defence decisions to withhold medals
from serving personnel as far back as 1939.

"The vast majority of veterans who forfeited their medals served
during World War Two," Mr Chester said.

"The Government is currently considering the report and will later
respond formally to the Chair of the Defence Honours and Awards
Appeals Tribunal and the community.”

Meantime, Mr Chester called for veterans, or the families of
deceased veterans, who forfeited their medals to contact the
Department of Defence.

"There is no register of withheld or forfeited medals, so itis not

: . . USTIN
known how many veterans forfeited their awards," Mr Chester said. .

Asbestos mine tailings used in

Mr Chester said that veterans and their families greatly value playground, cancer follows an hour ago

service medals and this was evident from the submissions made to
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DEFENCE HONOURS AND AWARDS ADVISORY GROUP

Out of Session
MEETING MINUTES - Date: 21 September 2016
Time: 1400 - 1600 Location: S47E(€)

ATTENDEES
Position DHAAG Role
Director Honours and Awards Chair
COS CRESD.,VCDF Group Member
DCOS NSC
SO Honours and Awards, Member
NAVSTRATCOM
J1 Director Personnel, JOC
SO Ceremonials, AHQ Member
SO Honours and Awards / Coord, AFHQ Member
AD Policy & Tribunal, DH&A Member
A/Special Counsel (DPG) Guest
Policy Manager, DH&A Member
Tribunal Manager, DH&A Guest
Principal Research Officer, DH&A Guest

Item 1: Inquiry into the refusal to issue to, withholding and forfeiture of Defence honours
and awards — brief for the CDF:

e In September 2015, the Tribunal presented its Report of the Inquiry into the Refusal to
Issue Entitlements to, Withholding and Forfeiture of Defence Honours and Awards to
Government.

e The report’s complexity required consultation with Defence Legal, DHAAG and the
Directorate of Administrative Policy to develop the Government’s response to the
recommendations. (An interim reply from the then Parliamentary Secretary to the Tribunal
Chair, and a media release were finalised in September 2015. The media release called for
veterans, and the families of deceased veterans who had forfeited their medals, to lodge
applications with DH&A. Approximately 100 applications have been received.)

e The Tribunal made five recommendations in its Report:

Recommendation 1 (1.1, 1.2 and 1.3): sets out the specific circumstances for Defence to
restore medals that were forfeited during and after World War II to veterans, or to the
families of veterans who are now deceased. These decisions for withholding and
forfeiture of service and campaign awards were made in accordance with the policy of
the time.

Recommendation 2 (2.1 and 2.2): sets out the recommended grounds for mandatory and
discretionary, forfeiture of medals in future.



Defence FOI 832/23/24
Document 13

e Recommendation 3: seeks to establish the future authority to order the mandatory and
discretionary forfeiture of any medals.

e Recommendation 4 (4.1 and 4.2): focuses on the decision-maker establishing a set time
period for the forfeiture of any medal.

e Recommendation 5: The Tribunal recommends that the Defence Act 1903 (the Act) be
amended to include decisions on withholding, forfeiture and restoration of medals.
Under s 110V(1) of the Act, the Tribunal does not currently have the power to review
decisions relating to withheld or forfeited honours and awards.

The initial brief to the CDF recommended acceptance of all 5 recommendations.

It is now known that CDF does not support Recommendation 5.

CDF supports taking this opportunity to independently review the Tribunal.

The Services agreed that the CDF brief be amended to add more information to
Recommendation 4 and that Recommendation 5 should reflect CDF’s support of an
independent review of the Tribunal’s purpose. The main area of concern being their role in
reviews and the scope creep related to their honours recommendations. There is a concern
about the noticeable inconsistencies of the panel member’s approaches and methods to the

review processes and their decisions.
S22

s22

s22

Agreed Actions:

o S47E(0) will rewrite the WFR brief and Ministerial Advice for the CDF,
recommending that Recommendations 1-4 to be accepted and that Recommendation 5
not be accepted. Recommendation 5 will be a suggestion to the Minister that the
Tribunal has an Independent review of their purpose.

o S4TE() requested the draft to be completed by Thursday 29 September
2016, so she could take it to her meeting with CDF (this meeting was later cancelled).
o SA4TE(c) will discuss with CDF:
o S22
o S22
o S22

Item 2: Richard Oliver and outstanding Issues

S47E(c) met with Mr Richard Oliver (FASPS) and he has raised the matter of
two outstanding Inquiry recommendations (prompted by a recent meeting between Minister
Tehan and Tribunal Chair, Mark Sullivan) concerning:

e S22 and

e Refusal to issue to, withholding and forfeiture of Defence honours and awards
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e RWF —discussed at Item 1.
Agreed Actions:

. will rewrite the brief to the CDF
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Next meeting:
Date: 19 October 2016

Time: 1000-1200

Location: - Russell Offices

Prepared by:
DH&A Policy Management Team
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3
4. The Tribunal recommended a separate inquiry be undertaken to determine the extent

to which Imperial and Australian awards, or entitlements, may have been improperly forfeited
or withheld since 1939. This inquiry was announced on 10 January 2014 by the then
Parliamentary Secretary to the Minister for Defence, the Hon Darren Chester MP.

5. On 20 June 2014, the Acting CDF endorsed Defence’s primary submission to this
inquiry that identified the relevant legal provisions giving authority for a member’s campaign
and service awards to be withheld or forfeited that applied in, and from, 1939,

6. On 24 February 2015, you endorsed a supplementary submission that described each
Service’s World War II era policies on dishonourable discharges, noting this was a key area
of concern and a principal consideration of the decision-making process to withhold or forfeit
a person’s award.

. Public hearings for this inquiry were held in February 2015 in Canberra and
Melbourne. The first was held in Canberra on 24 February with Defence as the primary
witness. Representatives from the Service Headquarters and history/research units,
Headquarters Joint Operations Command, Defence Legal and the Directorate of Honours and
Awards (DH&A) attended.

8. On 16 April 2015, the then Executive Director DH&A endorsed a further submission
responding to matters taken on notice at the hearing. These concerned the application of the
Army Act 1881 (Imperial) during World War II and instructions authorising the issue of
World War II ribbons of campaign stars to Service personnel.

9. On 7 September 2015, the Tribunal Chair, Mr Mark Sullivan AO, presented the
Report of the Inquiry into the Refusal to Issue Entitlements to, Withholding and Forfeiture of
Defence Honours and Awards to Government (Enclosure 1). At that time, the Parliamentary
Secretary’s office requested a Departmental response to the recommendations within two
weeks.

10. As the Tribunal’s report was complex, and its recommendations may have significant
legal and administrative consequences for Defence, further consultation with Defence Legal,
the Defence Honours and Awards Advisory Group (DHAAG) and the Directorate of
Administrative Policy was necessary. As a result, an interim reply from the then
Parliamentary Secretary to the Tribunal Chair, and a media release were finalised in
September 2015. The media release called for veterans, and the families of deceased veterans
who had forfeited their medals, to lodge applications with DH&A (Enclosure 2),

11. Overall, during the course of the inquiry and subsequent to the media release,
96 applications for review have been received for consideration. Reviews of these have been
held, pending your consideration and finalisation of the Tribunal’s recommendations,

Key points

12. Tribunal findings. The Tribunal concluded that, for the most part, there was a legal
basis for the decisions made by the three Services and Defence on the withholding and
forfeiture of medals since 1939. It also concluded that, while there was no doubt that mistakes

+FOEO
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were made when the provisions were applied by the Services, these were individual errors and
there was no evidence that these were a result of maladministration.

13. The Tribunal made five recommendations in its Report:

a. Recommendation 1 (1.1, 1.2 and 1.3): sets out the specific circumstances for
Defence to restore medals that were forfeited during and after World War II to
veterans, or to the families of veterans who are now deceased. These decisions for
withholding and forfeiture of service and campaign awards were made in accordance
with the policy of the time. This recommendation does not state explicitly that these
cases be further reviewed as part of the restoration process and thus infers an
automatic restoration.

It is recommended that Defence review each application on a case-by-case basis,
noting that the Tribunal concluded that decisions for medallic withholding and
forfeiture were lawfully made at the time. If the review process results in a decision
to not restore withheld of forfeited award/s to a member, some of these applications
could be lodged with the Tribunal for it to review, subject to the outcomes of
Recommendation 5 (paragraph 13e refers).

b. Recommendation 2 (2.1 and 2.2): sets out the recommended grounds for mandatory
and discretionary, forfeiture of medals in future. It aligns closely to the current
withholding and forfeiture policy in the Defence Honours and Awards Manual (the
Manual, Chapter 46) with a proposed inclusion requiring mandatory forfeiture as a
result of conviction for serious terrorism related offences under the Crimes Act 1914
(Cth) and the Criminal Code Act 1995 (see Recommendation 2.1). Defence would
not apply this mandatory forfeiture ground for reviews of retrospective cases. It is
recommended that Defence accepts this recommendation.

c. Recommendation 3: seeks to establish the future authority to order the mandatory
and discretionary forfeiture of any medals. The Tribunal has recommended this be
placed in a Defence Instruction or in Regulations made under the Defence Act 1903.
It is recommended that Defence accept this recommendation in principle. This
advice is influenced by the outcomes of major reviews undertaken (the First
Principles Review, the Belcher Red Tape Review and the Secretary and CDF
Advisory Committee decision of June 2014 to adopt a principles-based rather than a
prescriptive rules-bound approach to achieving administrative policy outcomes). It is
also recommended that this can be achieved by formalising overarching guidelines,
signed by the Governor-General, setting the criteria for mandatory and discretionary
forfeiture decisions, and mandating the circumstances in which cases are to be sent
for his/her decision. In-principle agreement to this approach has been obtained from
the Australian Honours and Awards Secretariat at Government House. DH&A will
develop these guidelines in consultation with Defence Legal, DHAAG and the
Australian Honours and Awards Secretariat.

d. Recommendation 4 (4.1 and 4.2): focuses on the decision-maker establishing a set
time period for the forfeiture of any medal. For mandatory forfeitures cases, the
DHAAG recommends that this period is to be forever, and without an option to gift
any forfeited honours and awards to a veteran’s family if the veteran is deceased. In
the case of forfeiture decisions for discretionary honours and awards, guiding
principles for these would be included in the Governor-General’s guidelines
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Tehan: MA16-001548
Ref: CDF/OUT/2016/850

b. Irecommend that this recommendation be accepted and each application reviewed on a
case-by-case basis. If the review process results in a decision to not restore withheld of
forfeited award/s, some of these cases may become applications for review by the Tribunal,
subject to Recommendation 5 (paragraph 12e refers).

c. Recommendation 2 (comprising 2.1 and 2.2: Attachment A, pages 111-112): sets out the
recommended grounds for mandatory and discretionary forfeiture of medals in future. It
aligns closely to the current Defence policy for withholding and forfeiture of honours and
awards, with a proposed inclusion requiring mandatory forfeiture as a result of conviction for
serious terrorism related offences under the Crimes Act 1914 (Cth) and the Criminal Code
Act 1995 (see Recommendation 2.1). Defence would not apply this mandatory forfeiture
ground for reviews of retrospective cases. I recommend that this recommendation be
accepted.

d. Recommendation 3 (Attachment A, pagel12): seeks to establish the future authority to
order the mandatory and discretionary forfeiture of any medals. The Tribunal has
recommended this be placed in a Defence Instruction, or in Regulations under the Defence
Act 1903. I recommend acceptance of this recommendation in principle. In light of
administrative reform projects progressing under the First Principles Review, the Belcher
Red Tape Review and a shift from a prescriptive and rules-bound approach to a
principles-based approach to achieving administrative policy outcomes, overarching
guidelines could be formalised in a document signed by the Governor-General. These would
set the criteria for forfeiture and mandate the circumstances in which cases are to be sent to
for his/her mandatory and discretionary decision. In-principle agreement for this approach
has been obtained from the Australian Honours and Awards Secretariat at Government
House, and Defence would work in consultation with the Secretariat to develop these.

¢. Recommendation 4 (comprising 4.1 and 4.2: Attachment A, page 112) focuses on the
decision-maker establishing a set time period for the forfeiture of any medal. For mandatory
forfeitures cases, I recommend that this period is to be forever, and without an option to gift
any forfeited honours and awards to a veteran’s family if the veteran is deceased. In the case
of forfeiture decisions for discretionary honours and awards, guiding principles for these
would be included in the Governor-General’s guidelines (paragraph 12¢ above refers). For
example, a time period could be set (such as 10 years) in the Governor-General’s guidelines,
with a separate internal Defence review of the case after that time initiated by an application
by the member, or their family. Current administration and processes for internal-to-Defence
reviews for awards restoration (upon receipt of a valid application by the member, or their
family) will be reviewed by the DHAAG and approved policy changes will be reflected in
the Defence Honours and Awards Manual. Overall, my view is to accept this
recommendation.

f. Recommendation 5 (Attachment A, page 112): The Tribunal recommends that the
Defence Act 1903 be amended to include decisions on withholding, forfeiture and restoration
of medals in s110V(1). Under s110V(1) of the Act, the Tribunal does not currently have the
power to review decisions relating to withheld or forfeited honours and awards. If agreed, the
review powers of the Tribunal will increase to include recommendations made by Defence
regarding the withholding, forfeiture and restoration of member’s medals (Recommendation
1 at paragraph 12a refers). I am reluctant to endorse this recommendation at this time.
Instead, I recommend that a complete independent review of the Tribunal and its powers be
conducted in 2017. My reasons for this are set out in paragraphs 13 and 14.

Page 4 of 6
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I have written to the Tribunal Chair, Mr Mark Sullivan AO, to personally thank him and the
panelled members who conducted this Inquiry. It has contributed to further refinements to the
Defence honours and awards policy and system for managing future decisions related to
mandatory and discretionary withholding and forfeiture of medallic recognition.

Yours sincerely

Dan Tehan
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Sensitivity:
No.

Financial Impacts:

There are no financial impacts.

Summary of Attachment:
A — Media Release

Background:

6.  In October 2015, interim advice was provided to the then Parliamentary Secretary to the Minister
for Defence, the Hon Darren Chester MP under MA15-002744.

7. On 24 October 2016, further advice was provided to you by the Chief of the Defence Force under
MA16-001548.

Consultation:
Nil
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MEDIA RELEASE

DRAFT

| Thursday, 8 December 2016 | MECC 000/00 |

INQUIRY INTO THE REFUSAL TO ISSUE ENTITLEMENTS TO,
WITHHOLDING AND FORFEITURE OF DEFENCE HONOURS AND
AWARDS

In September 2015, the Defence Honours and Awards Appeals Tribunal presented
the report on its Inquiry into the refusal to issue entitlements to, withholding and
forfeiture of Defence Honours and Awards to Government.

Overall, the Tribunal has concluded that decisions made by the Navy, Army, Air Force
and the Department of Defence since 1939 to withhold and forfeit of medals were
lawful.

Minister for Defence Personnel the Hon. Dan Tehan MP said the complexity of the
report prompted a thorough consideration of the Tribunal’s recommendations.

“I am pleased to announce on behalf of the Government my acceptance of the first
four of the Tribunal’s five Recommendations,” he said.

“These recommendations will further improve the decision-making processes on
historical cases, and future withholding and forfeiture decisions.”

Recommendation 5 remains under consideration, and | will advise of further
progress on this matter in 2017.

“I have personally thanked the Chair of the Tribunal for the results from this inquiry,”
Minister Tehan said.

It has contributed to further refinements to the policy and system for managing
decisions related to mandatory and discretionary withholding and forfeiture of
medallic recognition.

The Tribunal’s full report is available at: www.defence-honours-tribunal.gov.au

Media contacts:
S47E(c) s22
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