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WSO Consultant Deed Poll 

DEED POLL DATED:
[Insert Date]
BY:
The person described in Item 1 of Schedule 1 (WSO Consultant)
IN FAVOUR OF:
Commonwealth of Australia (Commonwealth)
RECITALS

A. The Commonwealth and the party described in Item 2 of Schedule 1 (Contractor) have entered into the contract described in Item 3 of Schedule 1 (Contract). 

B. The Contractor and the WSO Consultant have entered into the subcontract described in Item 4 of Schedule 1 (WSO Services Subcontract). 

C. The WSO Consultant has agreed to give a number of covenants, warranties and undertakings to the Commonwealth in respect of the Services. 

OPERATIVE PROVISIONS

1. INTERPRETATION

1.1 Definitions

In this Deed, terms defined in the WSO Services Subcontract and not otherwise defined in this Deed have the same meanings. 
1.2 Interpretation 

In this Deed, unless the context otherwise indicates:

(a) words in the singular include the plural and vice versa;

(b) references to a person include an individual, firm, corporation or unincorporated body;

(c) headings are for convenience only and do not affect the interpretation of this Deed;

(d) references to any document (including this Deed) are deemed to include any amendments to or substitute for such document;

(e) references to any legislation or to any section or provision of any legislation include any:

(i) statutory modification or re enactment of, or any statutory provision substituted for, that legislation, section or provision; and

(ii) ordinances, by laws, regulations and other statutory instruments issued under that legislation, section or provision; 

(f) a reference to "$" is to Australian currency; 

(g) a reference to a "day" is a reference to a calendar day;

(h) the words "including" and "includes", and any variants of those words, will be read as if followed by the words "without limitation"; 

(i) the word "subconsultant" will include subconsultants, subcontractors and suppliers, and the word "subcontract" will include a contract with a subconsultant; and

(j) references to any party to or in this Deed or any other document include its successors or permitted assigns.

1.3 This Deed prevails

To the extent of any inconsistency between this Deed, the Contract or the WSO Services Subcontract, this Deed prevails unless the parties expressly agree otherwise. 

2. WSO CONSULTANT'S COVENANTS

2.1 Standard of care 

The WSO Consultant undertakes to the Commonwealth that it will:

(a) exercise the standard of skill, care and diligence in the performance of the Services that would be expected of an expert professional provider of the Services; 
(b) ensure that each of its subconsultants will exercise the standard of skill, care and diligence that would be expected of an expert professional provider of the service being provided by the subconsultant; and

(c) ensure that the Project Documents comply with the requirements of the WSO Services Subcontract.

2.2 Directions from Contractor

The WSO Consultant acknowledges and agrees that it will not accept any direction from the Contractor under the WSO Services Subcontract where to do so would prejudice the ability of the WSO Consultant to carry out the Services in accordance with the Contract, including the Brief.

2.3 WSO Consultant not to amend without consent

The WSO Consultant undertakes that it will not without the prior written consent of the Commonwealth amend, rescind, grant or accept any waiver or discharge of the WSO Services Subcontract, or otherwise rely upon the doctrine of estoppel or (without limitation) any other principle of law to alter its obligations under the WSO Services Subcontract.

3. GENERAL COVENANTS AND ACKNOWLEDGEMENTS

Notwithstanding any provision of the WSO Services Subcontract, the WSO Consultant acknowledges and agrees for the benefit of the Commonwealth that:

(a) it will duly and punctually perform its obligations under the WSO Services Subcontract;

(b) it will notify the Commonwealth of any dispute or difference between the Contractor and the WSO Consultant arising under the WSO Services Subcontract;

(c) it will notify the Commonwealth of a default by the Contractor under the WSO Services Subcontract and the WSO Consultant will give 30 days' prior written notice to the Commonwealth of its intention to terminate the WSO Services Subcontract; and

(d) it will not terminate the WSO Services Subcontract if, before the expiry of the notice referred to in clause 3(c), the Commonwealth has:

(i) in the case of a payment default, paid all moneys required to remedy the default; or

(ii) in the case of any other default, undertaken to remedy it within a reasonable time after the notice referred to in clause 3(c) expires having regard to the nature and extent of the default or, where the default is incapable of being remedied, compensated the WSO Consultant for the default for an agreed amount or, in the absence of agreement, for an amount determined by an expert:

A. agreed by the parties; or 

B. if the parties are unable to agree upon the identity of an expert, an expert appointed by the President for the time being of the Resolution Institute of the Chapter.

4. COOPERATION WITH THE COMMONWEALTH

The Consultant must: 

(a) cooperate with the Commonwealth and any other contractors engaged by the Commonwealth in the planning for and carrying out of Aerodrome Works (as that term is defined in MOS 139);

(b) proactively respond to requests by the Commonwealth for assistance in the planning for and carrying out of Aerodrome Works; and

(c) attend meetings and prepare reports in relation to the performance of the Services as may be requested by the Commonwealth. 

5. INSURANCES

(a) Nothing in this clause 5 limits the obligations of the WSO Consultant under clause 3(a).

(b) The WSO Consultant must ensure that it does not do or omit to do anything or does not permit anything to be done or omitted to be done whereby any insurance policy required to be effected under the WSO Services Subcontract may be prejudiced. 

(c) If any default is made by the WSO Consultant in effecting or maintaining such insurance policy or if any such insurance policy becomes void or voidable, the WSO Consultant acknowledges that Commonwealth may (but is not obliged to) effect or maintain that insurance policy at the cost of the WSO Consultant.

(d) The WSO Consultant must do all things necessary and provide all documents, evidence and information necessary to enable the Commonwealth to collect or recover any moneys due or to become due to the Commonwealth in respect of any such insurance policy at the cost of the WSO Consultant.

(e) Without prejudice to the above requirements, the WSO Consultant must not cause or take any steps to bring about the cancellation, lapse, material change, reduction or any rescinding of any such insurance policy unless it has first obtained the written consent of the Commonwealth after giving 60 days prior written notice to the Commonwealth.

(f) The WSO Consultant must immediately notify the Commonwealth of any cancellation, lapse, material change, reduction, or any rescinding of any such insurance policy, and of the occurrence of any event giving rise to any claim under any such insurance policy in respect of the Services.

6. NOTICES

6.1 Address for Service

Any notice to be given or served under or arising out of a provision of this Deed must: 

(a) be in writing;

(b) be delivered by hand, sent by prepaid express post or sent by email to the relevant address or email address:

(i) stated in Item 5 of Schedule 1; or 

(ii) last notified in writing to the party giving or serving the notice,

for the party to whom or upon which the notice is to be given or served; and

(c) be signed by the party giving or serving the notice or (on the party's behalf) by the solicitor for or attorney, director, secretary or authorised agent of the party giving or serving the notice; and

(d) in the case of notices sent by email:

(i) be in Portable Document Format (pdf) and appended as an attachment to the email; and 

(ii) include the words "This is a notice under clause 6 of the WSO Consultant Deed Poll" in the subject field of the email.
6.2 Deemed Receipt

A notice given or served in accordance with clause 6.1 is taken to be received by the party to whom or upon whom the notice is given or served in the case of:

(a) delivery by hand, on delivery;

(b) prepaid express post sent to an address in the same country, on the fifth day after the date of posting;

(c) prepaid express post sent to an address in another country, on the seventh day after the date of posting; and

(d) email, the earlier of:

(i) delivery to the email address to which it was sent; or

(ii) one hour after the email enters the server of the email address to which it was sent, provided that no delivery or transmission error is received by the sender within one hour of the time of sending shown on the "sent" email.
7. MISCELLANEOUS

(a) This Deed will be governed by and construed in accordance with the laws of the State or Territory applicable to the WSO Services Subcontract.

(b) Any provision in this Deed which is illegal, void or unenforceable will be ineffective to the extent only of such illegality, voidness or unenforceability and such illegality, voidness or unenforceability will not invalidate any other provision of this Deed.

(c) The WSO Consultant must indemnify the Commonwealth against:

(i) any liability to or claim by a third party including:

A. a subconsultant; or 

B. any other person including any other consultant or contractor; and

(ii) all costs, losses and damages suffered or incurred by the Commonwealth,

to the extent arising out of or in connection with any breach by the Consultant of:

(iii) a covenant given by it under this Deed; or

(d) its other obligations under this Deed.
(e) All obligations to indemnify under this Deed survive termination of this Deed.
8. WORK HEALTH AND SAFETY

8.1 WHS Legislation 

(a) Notwithstanding any provision of the WSO Services Subcontract, the WSO Consultant acknowledges and agrees for the benefit of the Commonwealth that:

(i) in carrying out the Services in respect of the WSO Services Subcontract, the WSO Consultant must comply with and must take reasonable steps to ensure that its subconsultants comply with the applicable WHS Legislation, including with the obligation under the WHS Legislation to consult, cooperate and coordinate activities with all persons who have a work health and safety duty in relation to the same matter.

(ii) in order to enable the Commonwealth to comply with its obligations under the WHS Legislation, the WSO Consultant must when requested by the Commonwealth:

A. obtain written assurances from each subconsultant in respect of the Deed and the WSO Services Subcontract detailing the extent to which the subconsultant has complied with its obligations under the WHS Legislation in performing the Services;
B. provide any information and/or documentation in its possession or control (or that can be reasonably obtained), including concerning subconsultants, to the Commonwealth;

C. provide written assurances detailing the WSO Consultant's ongoing compliance under the WHS Legislation in performing the WSO Services Subcontract for the Commonwealth; 

D. provide details of the measures implemented to eliminate or minimise risks to work health and safety in the delivery of the Services under the WSO Subcontract; and

E. provide the Commonwealth with a written report on all work health and safety matters (including matters concerning or arising out of, or in connection with, this clause 8), or any other relevant matters as the Commonwealth may require from time to time, including a summary of the WSO Consultant's compliance with the WHS Legislation.

(iii) If a Notifiable Incident (as defined in the WHS Legislation) occurs in relation to work performed under the WSO Services Subcontract, the WSO Consultant shall: 

A. immediately report the incident to the Contractor and the Commonwealth; 

B. immediately provide the Contractor and the Commonwealth with a copy of the notice required to be provided to the relevant State, Territory or Commonwealth regulator; 

C. promptly provide the Commonwealth with a copy of all witness statements and the investigation report relating to the Notifiable Incident;
D. promptly provide the Commonwealth and the Contractor with copies of any notice(s) or other documentation issued by the relevant State, Territory or Commonwealth regulator; and

E. within 10 days of the date of notification to the relevant Commonwealth, State or Territory regulator, provide the Commonwealth with a summary of the related investigations, actions to be taken and any impact on the Contract that may result from the Notifiable Incident. 

(b) For the purposes of this clause 8, WHS Legislation means any of the following:

(i) Work Health and Safety Act 2011 (Cth) and Work Health and Safety Regulations 2011 (Cth); and
(ii) any corresponding WHS law as defined in section 4 of the Work Health and Safety Act 2011 (Cth). 
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PARTICULARS

	Item 1
	WSO Consultant
	[Insert name and ABN (if applicable) of WSO Consultant] 

	Item 2
(Recital A)
	Contractor
	[Insert name and ABN of Contractor]

	Item 3 
(Recital A)
	Contract
	[Insert brief details, including project description / number] 

	Item 4
(Recital B)
	WSO Services Subcontract
	[Insert a brief description of the WSO Services Subcontract] 

	Item 5
(Clause 6.1(b)(i))
	Notices
	[Insert Address and fax number for Commonwealth and WSO Consultant] 


EXECUTED as a deed.

[DELETE WHICHEVER IS NOT APPLICABLE]

[S 127 OF CORPORATIONS ACT]

	Executed by the Consultant in accordance with section 127 of the Corporations Act 2001 (Cth):
	
	
	

	
	
	
	

	Signature of director
	
	
	Signature of company secretary/director [delete position as appropriate]

	
	
	
	

	Full name of director who states that they are a director of the Consultant
	
	
	Full name of company secretary/director [delete position as appropriate] who states that they are a company secretary/director [delete position as appropriate] of the Consultant



[OR - AUTHORISED SIGNATORY OF COMPANY]

	Signed sealed and delivered for and on behalf of the Consultant by its authorised signatory in the presence of:
	
	
	

	
	
	
	

	Signature of witness
	
	
	Signature of authorised signatory

	
	
	
	

	Full name of witness
	
	
	Full name of authorised signatory



[OR - INDIVIDUAL]

	Signed, sealed and delivered by the Consultant in the presence of:
	
	
	

	
	
	
	

	Signature of witness
	
	
	Signature

	
	
	
	

	Full name of witness
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