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(Ph:  02 9349 0242)

Please note:

· 
matters in [SQUARE BRACKETS AND ITALICS] are to be completed by the Principal before documents issued to Tenderers; and

· 
matters in [SQUARE BRACKETS AND BOLD] are to be completed by Tenderers before lodging their Tender.
FORMAL AGREEMENT

This Contract is made on                                         day of
Parties


The principal set out in the Contract Particulars (Principal)


The consultant set out in the Contract Particulars (Consultant)

Recitals
The Principal and the Consultant promise to carry out and complete their respective obligations in accordance with the attached Conditions of Contract.

SIGNED as an agreement.

	EXECUTED by the Principal by or in the presence of:


	
	
	

	
	
	
	


	
Signature of Witness

__________________________________________
	
	
	
Signature of Director / Authorised Signatory



	
Name of Witness in full
	
	
	
Name of Director / Authorised Signatory


	Signed for and on behalf of the Consultant by its authorised signatory in the presence of:
	
	
	

	
	
	
	

	Signature of witness
	
	
	Signature of authorised signatory

	
	
	
	

	Full name of witness
	
	
	Full name of authorised signatory


conditions of contract

2. ROLE OF THE CONSULTANT

2.1 Engagement

The Consultant must perform the Services in accordance with the Contract in consideration of the payments to be made by the Principal under clause 8.

2.2 Standard of Care

The Consultant must exercise the skill, care and diligence of an expert provider of the Services in the performance of the Services.

2.3 Timely Provision of Services

The Consultant must:

(a) achieve Completion of each milestone by the dates stated in the Contract Particulars;

(b) perform the Services:

(i) in a timely manner; and 

(ii) in accordance with any direction given by the Principal.

2.4 Subcontracting

(a) The Consultant must not assign, novate, transfer or subcontract any of its obligations under the Contract without the Principal's prior written consent, which may be withheld at the Principal's absolute discretion or may be subject to such conditions as the Principal determines.
(b) The Consultant must obtain and hold satisfactory and valid STRs of any subconsultant where the subcontract price is valued (or estimated) to be over $4 million (inclusive of GST).  For the purposes of this paragraph (b), a reference to "satisfactory" and "valid" has the meaning given in clause 15(e).
2.5 Statutory and Other Requirements

The Consultant must comply with:

(a) the requirements of all national, regional and local authorities, bodies or other organisations which have jurisdiction over the Services;

(b) all laws, statutes and subordinate legislation (and regulations and other requirements made under them) applicable to the Services and including WHS Legislation; and

(c) any national, regional and local policy, plan, manual, guidance, instruction (including departmental procurement policy instruction) or other requirement which is or may become applicable to the Services, including those notified in writing to the Consultant from time to time.
2.6 Reporting

The Consultant must comply with all reporting requirements of the Principal in carrying out the Services, as notified to the Consultant by the Principal from time to time.

3. Role of the Principal

3.1 Information and Services

The Principal must as soon as practicable:

(a) make available to the Consultant, all relevant information, documents and particulars to enable the Consultant to carry out the Services; and

(b) provide the Consultant with access to the Site upon which the Works are to be constructed and other premises as is reasonably necessary for the Consultant to carry out the Services.

4. Personnel

4.1 The Contract Administrator

(a) The Contract Administrator will act as the agent of the Principal (not as a certifier) in discharging each of its functions under the Contract.

(b) Any act which may be, or is required by this Contract to be, done by the Principal may be done by the Contract Administrator on the Principal's behalf.

(c) The Consultant must comply with any direction by the Contract Administrator given or purported to be given under a provision of the Contract.

4.2 Key People

The Consultant must engage the Key Persons in the Services.

5. LIABILITY AND INSURANCE

5.1 Extent of Liability

The Consultant must indemnify the Principal against:

(a) any liability to or claim by a third party including a subconsultant or other contractor; and

(b) all costs, losses and damages suffered or incurred by the Principal,

arising out of or in connection with any breach by the Consultant of a term of this Contract.

5.2 Professional Indemnity and Public Liability Insurance

The Consultant must:

(a) maintain current policies for Professional Indemnity Insurance and Public Liability Insurance whilst performing the Services, which will:

(i) be for a sum not less than the minimum sum insured specified in the Contract Particulars; and

(ii) in the case of Professional Indemnity Insurance, cover all liability which the Consultant might incur as a result of a breach by it of its obligations under the Contract; and

(b) provide evidence satisfactory to the Principal that the policy is current as required by the Principal from time to time.

5.3 Proposed Alteration of Policy

If the Consultant proposes to alter the terms of the policy of Professional Indemnity Insurance, the risks covered or the sum insured, then the Consultant must obtain the prior written consent of the Principal to the proposed alteration.

5.4 Workers’ Compensation Insurance

The Consultant must, at its own cost, insure its liability (including its common law liability) as required under any workers’ compensation legislation for its employees engaged in the execution of its obligations under the Contract.  The common law cover as required by the legislation is to be for the maximum amount allowable by law and (where permitted by law) extend to provide indemnity to the Principal for its statutory liability to the Consultant's employees.
6. documentation

6.1 Review and Approval

(a) The Consultant must submit any documentation prepared in connection with the Services to the Principal for its review and approval.

(b) The Principal may:

(i) review any documentation prepared and submitted by the Consultant; and

(ii) reject any documentation if, in the Principal's reasonable opinion, the documentation does not comply with the requirements of the Contract. 

(c) Any of the documentation which fails to comply with the Contract and is not approved by the Principal will be revised accordingly by the Consultant at the Consultant’s sole cost until approved by the Principal.  

6.2 Intellectual Property Rights

(a) The Consultant warrants that any design, materials, documents and method of working specified in this Contract or provided by the Consultant will not infringe any Intellectual Property Rights.

(b) The Consultant grants to the Principal a perpetual, royalty-free, irrevocable, non-exclusive, worldwide licence (including an unlimited right to sublicense) to exercise all rights of the owner of the Intellectual Property Rights in the Contract Material (with the exception of any Contract Material referred to in the Contract Particulars), including to use, re-use (including on other projects), reproduce, communicate to the public, modify and adapt any of the Contract Material.

6.3 Access to Premises and Contract Material

The Consultant must: 

(a) at the request of the Principal at any time during the execution of the Services and for a period of 10 years following Completion of the Services:

(i) provide access to its premises and make the Contract Material available for inspection and copying by the Principal or any other person nominated by the Principal;

(ii) provide to the Principal such copies of the Contract Material as the Principal or any nominated person may require;

(iii) provide all such facilities and assistance and answer all questions of the Principal or any nominated person; and

(iv) make available any officers, employees, agents or subconsultants for interviews with the Principal or any nominated person; and

(b) ensure that any subcontract made in connection with this Contract contains enforceable obligations requiring the subconsultant to comply with the Consultant's obligations under this clause 5.3 as if the subconsultant were the Consultant. 
6.4 Requests for Information

The Services include responding to Requests for Information (Request for Information Services).  

The Consultant must:

(a) perform the Request for Information Services so as to ensure that the Request for Information Services fully address each Request for Information, reduce the need for further Requests for Information and minimise the Principal’s exposure to delay and extra costs under the construction contract for the Works to the maximum extent possible;

(b) submit (or resubmit) the design prepared as Request for Information Services to the Principal in accordance with clause 5.1;

(c) perform the Request for Information Services within the time required by the Contract Administrator, including so as to ensure that the Contract Administrator can issue any design prepared by the Consultant in response to each Request for Information so as to minimise the Principal's exposure to delay and extra costs under any construction contract for the Works; and

(d) for the purposes of performing the Request for Information Services, ensure that its personnel, subconsultants and other resources have appropriate availability, qualifications, experience, ability and expertise.

6.5 Work Health and Safety 

The Consultant must:

(a) ensure that in carrying out the Services, it so far as is reasonably practicable:

(i) it complies with all Statutory Requirements and other requirements of the Contract in respect of work health and safety; 

(ii) it consults, cooperates and coordinate activities with all other persons who have a work health and safety duty in relation to the same matter;

(iii) it complies with the duty under the WHS Legislation to notify the relevant regulator immediately upon becoming aware that a notifiable incident (within the meaning of the WHS Legislation) has occurred arising out of its business or undertaking; and

(iv) it complies with the duty under the WHS Legislation to, where a notifiable incident has occurred, to ensure, so far as is reasonably practicable, that the site where the notifiable  incident has occurred is not disturbed until an inspector arrives at the site or any earlier time that an inspector directs, unless it is to:

A. assist an injured person or remove a deceased person; 

B. make the area safe or to minimise the risk of a further notifiable incident; or 

C. the relevant regulator/ inspector has given permission to disturb the site,
as if the WHS Legislation applied to the Consultant; 

(b) carry out the Services to ensure the health and safety of persons is not put at risk;

(c) without limiting the Consultant's obligations under this Contract or otherwise at law or in equity, notify the Contract Administrator:

(i) in respect of notifiable incidents within the meaning of the WHS Legislation, immediately upon becoming aware of the notifiable incident;

(ii) in respect of work health and safety incidents or accidents (which are not notifiable incidents) where the nature of the incident or accident indicates a potential systemic failure to identify hazards and manage risks to health and safety, so far as is reasonably practicable within 24 hours of the incident or accident occurring; and

(iii) in respect of all other work health and safety matters arising out of or in connection with the Services, including the occurrence of any other incident or accident (not required to be reported in accordance with subparagraphs (i) or (ii)); 

(d) comply with any local work health and safety Statutory Requirements in carrying out the Services, provided that in the event there is a conflict between the standard prescribed by local work health and safety Statutory Requirements and any Australian Statutory Requirements concerning work health and safety, the Australian Statutory Requirements shall prevail;

(e) use its best endeavours to institute systems to:

(i) obtain regular written assurances from each other contractor and subconsultants about their ongoing compliance with the WHS Legislation; and

(ii) provide, in a format specified by the Contract Administrator, the written assurances  regarding the Consultant's ongoing compliance with the WHS Legislation, 

if requested by the Contract Administrator;

(f) if requested by the Contract Administrator, use its best endeavours to provide the written assurances obtained under paragraph (e), to the Contract Administrator in accordance with paragraph (e);

(g) use its best endeavours to ensure that all subcontracts include provisions equivalent to the obligations of the Consultant in this clause 5.5;

(h) ensure that, if any local Statutory Requirement requires that:

(i) a person:

A. be authorised or licensed to carry out any work at that workplace, that person is so authorised or licensed, and complies with any conditions of such authorisation or licence; or

B. has prescribed qualifications or experience, or if not, is to be supervised by a person who has prescribed qualifications or experience, that person has the required qualifications or experience or is so supervised; or

(ii) a workplace, plant or substance (or design), or work (or class of work) be authorised or licensed, that workplace, plant or substance (or design), or work (or class of work) is so authorised or licensed;

(i) not direct or allow a person to carry out work, or use plant or a substance (or design) at a workplace unless the authorisation, licensing, prescribed qualifications or experience required by any Statutory Requirement and paragraph (h) are met; 

(j) if requested by the Contract Administrator, produce evidence of any approvals including any authorisations, licences, registrations, prescribed qualifications or experience, or any other information relevant to work health and safety to the satisfaction of the Contract Administrator before the Consultant or any subconsultant commences such work;

(k) ensure that the Contract Material eliminates or minimises the need for any hazardous manual tasks to be carried out in connection with a plant or structure and provide upon request such information and documentation (including analysis, testing and calculations) regarding the design as required by the Contract Administrator; 

(l) not use Asbestos or ACM in carrying out the Services; 

(m) ensure that the Contract Material does not provide for Asbestos or ACM to be used in (or incorporated into) any Works; and

(n) upon request by the Contract Administrator, provide the Contract Administrator with a certificate in a form satisfactory to the Contract Administrator which states that:

(i) all materials, goods, products, equipment and plant (including any imported materials, goods, products, equipment and plant) described in the Contract Material to be used in (or incorporated into) any works are entirely (meaning 100%) free of Asbestos and ACM; and

(ii) the Consultant has otherwise complied with any applicable Statutory Requirements in relation to Asbestos and ACM in carrying out the Services.

7. quality

7.1 Non-complying Services

If the Contract Administrator discovers or believes that any Services have not been performed in accordance with the Contract, the Contract Administrator may give the Consultant an instruction specifying the non-complying Services and doing one or more of the following:

(a) requiring the Consultant to:

(i) re-perform the Services which are non-complying and specifying the time within which this must occur; and

(ii) to take all such steps as are reasonably necessary to:

A. mitigate the effect on the Principal of the failure to carry out the Services in accordance with the Contract; and

B. put the Principal (as closely as possible) in the position in which it would have been if the Consultant had carried out the Services in accordance with the Contract; or
(b) advising the Consultant that the Principal will accept the non-complying Services despite the non-compliance.

7.2 Re-performance of the Non-complying Services 

If a direction is given under clause 6.1(a), the Consultant must re-perform the non-complying Services:

(a) within the time specified in the Contract Administrator's instruction; and

(b) so as to minimise the delay and disruption to the execution of the Works.

8. VARIATIONS

8.1 Changes in the Services

Without invalidating the Contract, the Principal may at any time prior to Completion of the Works order the Consultant to perform any Variation to the Services in accordance with the procedure set out in this clause 7.

8.2 Proposal by the Consultant

If the Principal orders the Consultant to perform a Variation:

(a) the Principal must notify the Consultant in writing of the details of the Variation; and

(b) the Consultant must provide the Principal, within 7 days of receipt of notice under paragraph (a), with a statement of:

(i) its proposal for performing the Variation; and

(ii) the cost of its proposal for performing the Variation at the Consultant’s hourly rate set out in the Contract Particulars and a breakdown of that cost.

8.3 Approval

(a) If the Principal approves the Consultant’s proposal and the cost of that proposal then:

(i) the Principal must issue a written direction to the Consultant; and

(ii) the Consultant must promptly perform the Variation.

(b) If the Principal does not approve the Consultant's proposal and the cost of that proposal then the Principal may determine the reasonable cost of performing the Variation. 

8.4 Payment

Upon Completion of the Variation in accordance with the Contract, the Principal must pay the Consultant for the Variation.

9. PAYMENT FOR SERVICES

9.1 Payment Obligation

The Principal must pay the Consultant:

(a) the Fee; and

(b) those disbursements (if any) set out in the Contract Particulars, provided they are properly and reasonably incurred with the prior written consent of the Principal.

9.2 Payment Claims

The Consultant must give the Principal a payment claim at the times stated in the Contract Particulars until Completion of the Services or termination of the Contract (whichever is earlier) which must include:

(a) the contract number;

(b) the amount of the Fee and other costs or amounts the Principal has agreed or determined are payable to the Consultant under the Contract;

(c) details of the part of the Services carried out in the period to which the payment claim relates;

(d) the amount claimed by the Consultant for that part of the Services completed;

(e) any amounts previously paid;

(f) the total claimed; and

(g) where relevant, any additional information required under applicable security of payment legislation.

9.3 Payment Statements

Within 10 business days of receipt of the payment claim under clause 8.2, the Principal must issue a payment statement to the Consultant which must set out:

(a) the payment claim to which it relates;

(b) the value of the work carried out by the Consultant in accordance with the Contract as at the date of the payment claim;

(c) the amount already paid to the Consultant;

(d) any amount the Principal is entitled to retain, deduct, withhold or set-off under the Contract;

(e) the amount (if any) which the Principal proposes to pay the Consultant on account of the Fee and otherwise under the Contract; and

(f) if the amount to be paid is less than the claimed amount, the reason why the amount is less, including any reason for retaining, deducting, withholding or setting-off where relevant.

9.4 Payment

(a) Within 3 business days of the Consultant receiving a payment statement under clause 8.3, the Consultant must give the Contract Administrator, with a copy to the email address set out in the Contract Particulars, a tax invoice for the amount stated as then payable by the Principal to the Consultant in the payment statement.
(b) Within the number of business days stated in the Contract Particulars of the Principal issuing a payment statement under clause 8.3, the Principal must pay the amounts set out as then payable in the payment statement. 

9.5 General Liability for Taxes

As between the Principal and the Consultant, the Consultant bears the risk of, and must pay, all Taxes incurred or imposed in connection with the Services, the Contract or the Site.

The Consultant must indemnify the Principal against any loss, damage or liability arising out of or in connection with Taxes which Consultant is required to pay under this clause 8.5.

9.6 Interest For Late Payment

The Principal will pay simple interest at the rate stated in the Contract Particulars

 on any:

(a) amount which has been set out as payable by the 8.3Contract Administrator

 in a payment statement under clause , but which is not paid by the Principal within the time required by the Contract

; and

(b) damages.

This will be the Consultant’s sole entitlement to interest including damages for loss of use of, or the cost of borrowing, money.

10. termination

10.1 Default Notice

If the Consultant is in breach of the Contract, then the Principal may give a written notice to the Consultant under clause 9.2.

10.2 Contents of Default Notice

The notice referred to in clause 9.1 is to state:

(a) that it is a notice under this clause 9;

(b) the breach relied upon; and

(c) the period in which the Consultant must rectify the breach.

10.3 Termination for Failure to Rectify

If the Consultant does not rectify the breach within the time required in a notice under clause 9.2, then the Principal may, without prejudice to any other right, terminate the Contract by notice in writing to the Consultant from the date stated in the notice.

10.4 Termination for Convenience

(a) Without prejudice to any of the Principal’s other rights, the Principal may:

(i) at any time for its sole convenience by written notice to the Consultant terminate the Contract; and

(ii) either itself or by a third party thereafter carry out the Services.

(b) If the Principal gives notice under paragraph (a) then the Consultant will, as its sole entitlement to make any claim (whether under the Contract or otherwise at law or in equity) in respect of the termination, receive the following amounts as determined by the Principal:

(i) the proportion of the Fee which is payable to the date of cancellation for the part of the Services which has been performed by the Consultant in accordance with the Contract but which has not been paid for by the Principal; and

(ii) all reasonable direct costs incurred by the Consultant as a result of the cancellation (subject to the Consultant taking all reasonable steps to mitigate those costs).
11. dispute resolution

11.1 Notice of Dispute

If a dispute arises between the Principal and the Consultant arising out of or in connection with the Contract or the Services, the party raising the dispute must notify the other party in writing of the nature of the dispute and give adequate particulars to identify the dispute.

11.2 Parties to Meet

Within 21 days of the giving of the written notice under clause 10.1 (or such longer period of time as the parties may agree in writing), the parties must meet to attempt to resolve the dispute.

11.3 Arbitration Agreement

If, within:

(a) 21 days of the notice of dispute given under clause 10.1; or

(b) such longer period of time as the parties may agree in writing,

the parties:

(c) refuse or fail to meet and attempt to resolve the dispute;

(d) cannot resolve the dispute; or

(e) have not reached agreement upon a procedure to resolve the dispute,

the dispute will be referred to arbitration in accordance with clause 10.4 by a written notice by either party to the other party.
11.4 Arbitration

(a) Arbitration pursuant to this clause will be conducted in accordance with the Rules of Arbitration of the International Chamber of Commerce (ICC Rules) current at the time of the reference to arbitration.  The seat of the arbitration will be Melbourne, Australia and hence the proper law of the arbitration shall be Victoria.

(b) Notwithstanding anything else, to the extent permissible by law, the arbitrator (as the case may be) will have no power to apply or to have regard to the provisions of any proportional liability legislation which might, in the absence of this provision, have applied to any dispute referred to arbitration pursuant to this clause.

11.5 Continuation of Services

Despite the existence of a dispute or difference between the parties, the Consultant must:

(a) continue to carry out the Services; and

(b) otherwise comply with its obligations under the Contract.

12. NOTICES
(a) A notice (and other documents) must be in writing, legible, in English and delivered in person, by email or by prepaid express post (except for notices under clause 9 or 10 which, if sent by email, must additionally be sent by hand or delivered by prepaid express post).
(b) A notice sent by email must:

(i) be in Portable Document Format (pdf) and appended as an attachment to the email; and

(ii) include the words "This is a notice under clause 11 of the Contract" in the subject field of the email.

(c) Subject to paragraph (d), a notice (and other documents) shall be deemed to have been given and received:
(i) if addressed or delivered to the relevant address listed in the Contract Particulars or last communicated in writing to the person giving the notice; and
(ii) on the earliest date of:
A. actual receipt if delivered in person; 
B. if prepaid express post sent to an address in the same country, the fifth day after the date of posting;

C. if prepaid express post sent to an address in another country, the seventh day after the date of posting; or 

D. if delivered by email, the earliest of:
1) delivery to the email address to which it was sent; or

2) one hour after the email enters the server of the email address to which it was sent, provided that no delivery or transmission error is received by the sender within one hour of the time of sending shown on the "sent" email.

(d) In the case of notices under clauses 9 or 10, if the notice is sent by email as well as being delivered by hand or sent by prepaid express post in accordance with paragraph (a), the notice is taken to be received by the party to whom or upon whom the notice is given or served on the earlier of:

(i) the date the notice sent by email is taken to be received; or

(ii) the date the notice delivered by hand or sent by prepaid express post is taken to be received,

as determined in accordance with paragraph (c).

13. General

13.1 Freedom of Information

The Freedom of Information Act 1982 (Cth) (FOI Act) gives members of the public rights of access to official documents of the Commonwealth Government and its agencies.  The FOI Act extends, as far as possible, rights to access information (generally documents) in the possession of the Commonwealth Government, limited only by considerations for the protection of essential public interest and of the private and business affairs of persons in respect of whom information is collected and held by departments and public authorities.

The Consultant acknowledges that Commonwealth requirements and policies will require certain identifying details of the Contract to be made available to the public via the internet.

13.2 Restricted Site Access

(a) This clause 12.2 will apply if the Consultant carries out Services at a Site with restricted access controls. 
(b) The Consultant must be, and must ensure that its subconsultants are, fully familiar with the requirements for access to the Site. 
(c) The Consultant and its subconsultants must:   
(i) attend any security briefing requested by the Principal from time to time; 

(ii) submit all applications to secure Site access so as not to cause delay to the Services; and

(iii) inform the Principal of any delays:

A. in securing Site access; or 

B. any loss of Site access.

(d) In performing the Services, the Consultant must, and must ensure that its subconsultants, comply with the requirements for Site access applicable to the Site (including any changes to Site access requirements).

(e) If there is a change to any individual measure to meet a specific threat or threats applicable to the Site from time to time after the date of this agreement, the Principal will notify the Consultant and instruct the Consultant as to the course it is to adopt insofar as the Services are affected by the change. 

13.3 Classified Information

(a) At the request of the Commonwealth, notified to the Consultant by the Principal, the Consultant must:

(i) comply with the Commonwealth's security clearance process;

(ii) obtain the level of security clearance requested by the Commonwealth; and

(iii) comply with all security policies and procedures notified by the Commonwealth from time to time.

(b) The Consultant must not disclose any Classified Information unless the disclosure:

(i) is strictly in accordance with the provisions of the Defence Security Principles Framework; and

(ii) has first been approved in writing by the Principal.

(c) In giving any approval to the Consultant under paragraph (b), the Principal may impose such conditions as the Principal thinks fit, including conditions requiring any recipient of Classified Information to obtain a level of security clearance and to enter into a deed in a form acceptable to the Commonwealth.

(d) The Consultant must handle and store any Classified Information in its possession or control strictly in accordance with the provisions of the Defence Security Principles Framework.

(e) The Consultant must ensure that any subcontract made in connection with this Contract contains enforceable obligations requiring the subconsultant to comply with the Consultant's obligations arising under this clause 12.3 as if the subconsultant were the Consultant.

13.4 Personal Information 

(a) The Consultant agrees that:

(i) if it obtains Personal Information in the course of performing the Contract, it will use or disclose that Personal Information only for the purposes of the Contract;

(ii) it shall promptly notify the Commonwealth in writing if the Consultant:

A. becomes aware of a breach or possible breach of any of paragraph (i); or

B. becomes aware that a disclosure of Personal Information may be required by law; and
(iii) the Consultant must ensure that its officers, employees, agents and subcontractors comply with this clause.

13.5 Fraud Control

(a) Without limiting the Consultant's other obligations, the Consultant must:

(i) proactively take all necessary measures to prevent, detect and investigate any fraud in connection with the Contract or the Services (including all measures directed by the Contract Administrator); and 

(ii) proactively take all necessary corrective action to mitigate any loss or damage to the Principal resulting from fraud to the extent that the fraud was caused or contributed to by the Consultant or any of its officers, employees, consultants, subcontractors or agents and put the Principal in the position it would have been in if the fraud had not occurred (including all corrective action directed by the Contract Administrator).

(b) If the Consultant knows or suspects that any fraud is occurring or has occurred it must immediately provide a detailed written notice to the Contract Administrator including details of:

(i) the known or suspected fraud;

(ii) how the known or suspected fraud occurred; 

(iii) the proactive corrective action the Consultant will take under paragraph (a)(ii); and 

(iv) the proactive measures which the Consultant will take under paragraph (a)(i) to ensure that the fraud does not occur again, 

and such further information and assistance as the Principal, or any person authorised by the Principal, requires in relation to the fraud.

13.6 Child Safety
(a) Clause 12.6 [does apply/does not apply - THIS CLAUSE IS TO BE USED IN CIRCUMSTANCES WHERE THE CONSULTANT AND ITS OFFICERS, EMPLOYEES, AGENTS, SUBCONSULTANTS OR VOLUNTEERS WILL OR MAY INTERACT WITH CHILDREN DURING THE TERM OF THE CONTRACT IN AN INCIDENTAL WAY.  FOR EXAMPLE, IF THE CONSULTANT IS CARRYING OUT ACTIVITIES THAT MAY BE PROVIDED ON A SCHOOL’S PREMISES EVEN WHERE INTERACTING WITH CHILDREN IS NOT A PART OF THE CONTRACTED ACTIVITIES.]
(b) If any part of the activities carried out by the Consultant under the Contract (including the Services) involves the Consultant employing or engaging a person (whether as an officer, employee, agent, subconsultant, or volunteer) that is required by Australian State or Territory law to have a working with children check to undertake such activities or any part of such activities, the Consultant agrees: 

(i) without limiting its other obligations under the Contract, to comply with all Australian State, Territory or Commonwealth law relating to the employment or engagement of people who work or volunteer with children in relation to such activities, including mandatory reporting and working with children checks however described; and 

(ii) if requested, provide the Principal at the Consultant’s cost, a statement of compliance with this clause, in such form as may be specified by the Principal. 

(c) When child safety obligations may be relevant to a subcontract made in connection with the Contract, the Consultant must ensure that any such subcontract entered into by the Consultant for the purposes of fulfilling the Consultant’s obligations under the Contract imposes on the subconsultant the same obligations regarding child safety that the Consultant has under the Contract.  Each subcontract must also require the same obligations (where relevant) to be included by the subconsultant in any secondary subcontracts.
13.7 Defence Industry Security Program

Without limiting clause 12.3, the Consultant must: 

(a) be "Defence-ready" for the purposes of the DISP;

(b) at its cost obtain and thereafter maintain for the term of the Contract the level of DISP membership specified in the Contract Particulars; and

(c) comply with any other direction or requirement of the Contract Administrator in relation to the DISP.

14.  Commercial-in-Confidence Information

(a) The Consultant acknowledges that the Principal is and will be subject to a number of Commonwealth requirements and policies which support internal and external scrutiny of its tendering and contracting processes and the objectives of transparency, accountability and value-for-money in contracting on Commonwealth projects, including requirements to:

(i) publish details of agency agreements, Commonwealth contracts, amendments and variations to any agreement or contract and standing offers with an estimated value of $10,000 or more on AusTender (the Commonwealth's business opportunity website located at www.tenders.gov.au); 

(ii) report and post on the internet a list of contracts valued at $100,000 or more and identify confidentiality requirements in accordance with the Senate Order on Department and Agency Contracts; and 

(iii) report and post on the internet information about its contracts in other ways pursuant to its other reporting and disclosure obligations, including annual reporting requirements and disclosure to any House or Committee of the Parliament of the Commonwealth.

(b) Subject to paragraph (c), the Principal must keep confidential any information provided to the Principal by the Consultant as set out below: 

	Commercial-in-Confidence Information
	Justification

	[TENDERER TO INSERT]
	[TENDERER TO INSERT]


(Commercial-in-Confidence Information).

(c) The Principal's obligation in paragraph (b) does not apply if the Commercial-in-Confidence Information is:

(i) disclosed by the Principal to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with its obligations or to exercise its rights under or in connection with this Contract;

(ii) disclosed by the Principal to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with the Commonwealth's management, reporting or auditing requirements;

(iii) disclosed by the Commonwealth to any responsible Minister or any Ministerial adviser or assistant;

(iv) disclosed by the Commonwealth to any House or Committee of the Parliament of the Commonwealth;

(v) disclosed to any Commonwealth department, agency or authority by virtue of or in connection with its functions, or statutory or portfolio responsibilities; 

(vi) authorised or required by law to be disclosed; or

(vii) in the public domain otherwise than due to a breach of paragraph (b).

15. CONFIDENTIAL INFORMATION

(a) The Consultant must not disclose any Principal Confidential Information to any third party without the prior written consent of the Principal.  The Consultant will not be in breach of this clause in circumstances where it is required by law to disclose any Principal Confidential Information.

16. BLACK ECONOMY PROCUREMENT CONNECTED POLICY

(a) Clause 15 does apply unless the Contract Particulars state that it does not apply.

(b) Without limiting the operation of clause 1.4, the Consultant must not enter into a subcontract with a subconsultant (or agree to a novation of a subcontract to a subconsultant) if the total value of all work under the subcontract is expected to exceed $4 million (inclusive of GST) unless the Consultant has obtained and holds any of the STRs referred to in the table below, as applicable to the relevant subconsultant.  

	If the subconsultant to enter into the subcontract is:
	STRs required

	a. a body corporate or natural person
	a satisfactory and valid STR in respect of that body corporate or person

	b. a partner acting for and on behalf of a partnership
	a satisfactory and valid STR:

(i)
on behalf of the partnership; and 
(ii)
in respect of each partner in the partnership that will be directly involved in the delivery of the subcontract

	c. a trustee acting in its capacity as trustee of a trust
	a satisfactory and valid STR in respect of the:

(i)
trustee; and

(ii)
the trust

	d. a joint venture participant
	a satisfactory and valid STR in respect of:

(i)
each participant in the joint venture; and

(ii)
if the operator of the joint venture is not a participant in the joint venture, the joint venture operator

	e. a member of a Consolidated Group
	a satisfactory and valid STR in respect of:

(i)
the relevant member of the Consolidated Group; and

(ii)
the head company in the Consolidated Group

	f. a member of a GST Group
	a satisfactory and valid STR in respect of the:

(i)
the GST Group member; and 

(ii)
the GST Group representative


(c) The Consultant must provide the Commonwealth with copies of the STRs referred to in paragraph (b) within 5 business days after a written request by the Commonwealth.
(d) The Consultant:

(i) warrants that at the Award Date it holds a valid and satisfactory STR:

(ii) must hold a valid and satisfactory STR at all times during the performance of the Services and, on request by the Contract Administrator, provide to the Contract Administrator a copy of any such STR;

(iii) must ensure that any subcontractor, if the total value of all work under the subcontract is expected to exceed $4 million (inclusive of GST), holds a valid and satisfactory STR at all times during the term of the relevant subcontract; and

(iv) must retain a copy of any STR held by any subcontractor in accordance with subparagraph (iii) and must, on request by the Contract Administrator, provide to the Contract Administrator a copy of any such STR.
(e) For the purposes of this Contract, an STR is taken to be: 
(i) satisfactory if the STR states that the entity has met the conditions, as set out in the Black Economy Procurement Connected Policy, of having a satisfactory engagement with the Australian tax system; and
(ii) valid if the STR has not expired as at the date on which the STR is required to be provided or held.
17. GLOSSARY OF TERMS AND MISCELLANEOUS

17.1 Glossary of Terms

ACM has the meaning given in subregulation 5(1) of the Work Health and Safety Regulations 2011 (Cth).
Asbestos has the meaning given in subregulation 5(1) of the Work Health and Safety Regulations 2011 (Cth). 

Classified Information includes:
(a) any Commonwealth document marked with a national security classification; and

(b) any information or document that the Consultant knows or ought to know is subject to, or ought to be treated in accordance with, the provisions of the Defence Security Principles Framework.

Commonwealth means Commonwealth of Australia.
Completion means the point in time when, in respect of a milestone referred to in clause 1.3(a):

(a) the design of the Works (to the extent applicable to that milestone) has been completed in accordance with the Contract;

(b) the Services have been completed in accordance with the Contract; and

(c) the Consultant has done everything which the Contract requires it to do as a condition precedent to Completion of that milestone.
Consolidated Group means a Consolidated Group or MEC (Multiple Entry Consolidated) group as those terms are defined in section 995-1 of the Income Tax Assessment Act 1997 (Cth).

Consultant means the person set out in the Contract Particulars.
Contract means the contractual relationship between the parties evidenced by the Formal Agreement, Conditions of Contract and Contract Particulars (but excludes the Information Documents).
Contract Administrator means the person set out in the Contract Particulars.

Contract Material means all material:

(a) created by, for or on behalf of the Consultant (including subconsultants) in connection with the Contract; or

(b) provided or required to be provided, to the Principal in connection with the Services.

Defence Security Principles Framework is a reference to that document as amended from time to time.

DISP means the Defence Industry Security Program more particularly described at http://www.defence.gov.au/dsvs/industry.
Fee means the fee set out in the Contract Particulars.
GST Group means a GST group formed in accordance with Division 48 of the GST Legislation.
GST Legislation means A New Tax System (Goods and Services Tax) Act 1999 (Cth) and any related Act imposing such tax or legislation that is enacted to validate, recapture or recoup such tax.
Intellectual Property Rights means all statutory and other proprietary rights in respect of inventions, innovations, patents, utility models, designs, circuit layouts, mask rights, copyrights (including future copyrights), confidential information, trade secrets, know-how, trade marks and all other rights in respect to intellectual property as defined in Article 2 of the Convention establishing the World Intellectual Property Organisation of July 1967.
Key Persons mean the key persons set out in the Contract Particulars.

Personal Information means information or an opinion (including information or an opinion forming part of a database), whether true or not, and whether recorded in a material form or not, about an individual whose identity is apparent, or can reasonably be ascertained, from the information or opinion.

Principal means the person set out in the Contract Particulars.

Principal Confidential Information means any information provided by the Principal to the Consultant or which comes into the possession of the Consultant in connection with the Services which the Principal has identified as confidential or the Consultant ought reasonably to know is confidential.

Professional Indemnity Insurance means a policy of insurance to cover claims made against the insured of civil liability for breach of professional duty (whether owed in contract or otherwise) by the Consultant or its subconsultants in carrying out the Services.
Public Liability Insurance means a policy of liability insurance covering the Principal (and the Commonwealth if the Principal is not the Commonwealth), the Consultant and all subconsultants:

(a) to each other; and

(b) to third parties,

for loss of or damage to property and death of or injury to any person arising out of, or in connection with, the Services.  This policy is not required to cover liabilities insured under Professional Indemnity Insurance or workers compensation insurance.

Request for Information means any request made by a construction contractor to the Principal requesting further information, instruction, guidance, advice or opinion (including in respect of the resolution of ambiguities, discrepancies or inconsistencies in the design) or otherwise in respect of the design of the Works.

Services includes all things or tasks which are necessary for the Consultant to do to comply with its Contract obligations, including those services as set out in the Contract Particulars.
Site means the site for the Works described in the Contract Particulars.
Statement of Tax Record or STR has the meaning given in the Black Economy Procurement Connected Policy.
Statutory Requirements means those requirements set out in clause 1.5
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(a)-(c) and includes the WHS Legislation.
Tax or Taxes means any present or future tax, levy, impost, duty, rate, charge, fee, deduction or withholding of any nature, imposed or levied by any authority, together with any interest, penalty, charge, fee or other amount imposed or made on, or in respect of, any of the foregoing.

Variation means any change including omissions (whether or not performed by the Principal or a third party) to the Services under this Contract.

WHS Legislation means the Work Health and Safety Act 2011 (Cth) and Work Health and Safety Regulations 2011 (Cth).

Works means the physical works in relation to which the Consultant has been engaged as described in the Contract Particulars.

17.2 Miscellaneous

(a) This Contract is subject to, and is to be construed in accordance with, the laws of the State or Territory set out in the Contract Particulars.

(b) None of the terms of the Contract can be waived, discharged or released at law or in equity unless:

(i) to the extent that the term involves a right of the party seeking to waive the term or one party seeking to waive an obligation of the other party - this is done by written notice to the other party; or

(ii) otherwise, both parties agree in writing. 

(c) This Contract constitutes the entire agreement and understanding between the parties and will take effect according to its tenor despite:

(i) any prior agreement in conflict or at variance with the Contract; or

(ii) any correspondence or other documents relating to the subject matter of the Contract which may have passed between the parties prior to the date the Contract is signed and which are not included in the Contract.

(d) Where a party comprises two or more persons, each person will be jointly and severally bound by the party’s obligations under the Contract.

(e) Any provision in this Contract which is illegal, void or unenforceable will be ineffective to the extent only of such illegality, voidness or unenforceability and such illegality, voidness or unenforceability will not invalidate any other provision of the Contract.

(f) This Contract and any documents or information relating to the Contract or the Services are confidential and the Consultant must:

(i) not disclose any of these without the prior written consent of the Principal, except to the extent that the disclosure is required for the Consultant to carry out its obligations under the Contract; and 

(ii) ensure that any subcontract made in connection with this Contract contains enforceable obligations requiring the subconsultant to comply with the Consultant's obligations arising under this paragraph (f) as if the subconsultant were the Consultant.

(g) All obligations to indemnify under this Contract survive termination of the Contract.

(h) Unless expressly stated to the contrary in this Contract, the Consultant must perform the Services at its cost.

(i) A reference to "$" is to Australian currency unless otherwise specified in the Contract Particulars. 

CONTRACT PARTICULARS

	Milestone Completion dates:
(Clause 1.3(a))
	Milestone description
	Completion date

	
	[INSERT]
	[INSERT]

	Key Persons:

(Clause 3.2)
	[TENDERER TO COMPLETE]

	Professional Indemnity Insurance Cover:

(Clause 4.2(a)(i))
	The amount of $[TENDERER TO COMPLETE] per occurrence (including aggregation) and $[TENDERER TO COMPLETE] in annual aggregate.

	Public Liability Insurance Cover:

(Clause 4.2(a)(i))
	The amount of $[TENDERER TO COMPLETE] in respect of any one occurrence.

	Exempted Contract Material:
(Clause 5.2(b))


	...........................................................................................
(unless otherwise stated there is no exempt Contract Material)

	Hourly Rates for Variations:

(Clause 7.2(b)(ii))
	[TENDERER TO COMPLETE]

	Disbursements:

(Clause 8.1(b))
	Disbursement description: 
	Price:

	
	[INSERT]
	[TENDERER TO COMPLETE]

	
	[INSERT]
	[TENDERER TO COMPLETE]

	Times for submission of payment claims by the Consultant to the Contract Administrator:
(Clause 8.2)
	Monthly on the .................day of each month.

[OR]

on the Completion of the following milestones:

......................................................................................

	Email address for copy of tax invoice:

(Clause 8.4(a))

	invoices@defence.gov.au

	Interest Rate:
(Clause 8.6)
	1.
In the case of damages - the General Interest Charge Rate determined under section 8AAD of the Taxation Administration Act 1953 (Cth) current at the due date for payment or such other rate nominated in writing from time to time by the Contract Administrator; or

2.
In the case of late payments - the greater of:

(a)
          the rate in paragraph (1); and

(b)
the rate of interest prescribed under any applicable security of payment legislation.

	Number of business days for payment:
(Clause 8.4)


	30

	Taxes:

(Clause 8.5)
	...........................................................................................

	Level of DISP Membership:

(Clause 12.7)
	[INSERT (IF APPLICABLE)]

	Black Economy Procurement Connected Policy:
(Clause 15)
	Clause 15 [DOES/DOES NOT] apply.
(Clause 15 does apply unless otherwise stated)

	Site:
(Clause 16.1)
	[INSERT]

	Services:

(Clause 16.1)
	[INSERT]

	Works:

(Clause 16.1)
	[INSERT]

	Principal:
(Clauses 11(c)(i) and 16.1)
	[INSERT]


	Contract Administrator:
(Clause 16.1)
	[INSERT]


	Consultant:
(Clauses 11(c)(i) and 16.1)
	Name:
[TENDERER TO COMPLETE]
ABN:
[TENDERER TO COMPLETE]
Address:
[TENDERER TO COMPLETE]
Tel No:
[TENDERER TO COMPLETE]
Email:  
[TENDERER TO COMPLETE]

	Fee:

(Clause 16.1)
	[TENDERER TO COMPLETE]

..................................................

	Governing Law:
(Clause 16.2(a))
	The law in the State of Victoria, Australia unless otherwise stated. 

	Currency requirements for the Contract:

(Clause 16.2(i))
	...........................................................................................

(Australian dollars unless otherwise stated)
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