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[PRINCIPAL TO INSERT EMAIL ADDRESS OF CONSULTANT’S REPRESENTATIVE]

Attn: [PRINCIPAL TO INSERT NAME OF CONSULTANT’S REPRESENTATIVE]
Dear [PRINCIPAL TO INSERT SALUTATION] [PRINCIPAL TO INSERT SURNAME OF CONSULTANT’S REPRESENTATIVE] 
PROJECT NUMBER: [PRINCIPAL TO INSERT PROJECT NUMBER]
CONSULTANCY SERVICES - [PRINCIPAL TO INSERT NAME OF PROJECT] 
1. You are invited to lodge a Tender for the performance of the services (Services) referred to in the contract particulars set out at Annex A (Contract Particulars) on the terms and other requirements contained in this letter.

2. A description of the project to which the Services relate (Project), and the location of the Project (Site), is set out in the Contract Particulars.

3. Before inviting Tenders for the performance of the Services, the Contract Administrator has filled in the information in this letter marked in [SQUARE BRACKETS, BOLD AND ITALICS].  The Contract Administrator will act as the Principal’s agent for the purpose of this Tender and any subsequent contract entered into by the Principal with you.  Accordingly, the Contract Administrator may, on the Principal’s behalf, undertake any act which may be undertaken by the Principal in connection with this agreement.  

4. In lodging your Tender you should fill in the boxes, blank spaces and items marked in [SQUARE BRACKETS AND BOLD] including the Contract Particulars, and the further information requested in Annex C.  You should also sign the Consultant’s execution clause at page 10, and your signature should be witnessed.  Subject to clause 11, when you place this document in the Tender box, this will be your offer for the performance of the Services, which the Contract Administrator may accept for and on behalf of the Principal by signing in the space on page 10 and returning 1 copy of this document to you at your address.
5. Your attention is drawn to the Black Economy Procurement Connected Policy which imposes obligations on the Commonwealth to obtain from tenderers satisfactory and valid STRs.  The Black Economy Procurement Connected Policy [APPLIES / DOES NOT APPLY - IT WILL APPLY WHEN THE PROCUREMENT HAS AN ESTIMATED VALUE OVER $4 MILLION (GST INCLUSIVE)].  If it applies, you must complete and lodge Annex D with your Tender.  This is a minimum form and content requirement for your Tender.  If you do not satisfy this minimum form and content requirement, your Tender will be non-conforming and will not be evaluated (or continue to be evaluated) unless the Principal considers in its absolute discretion that the failure to satisfy the minimum form and content requirement was due to an unintentional error by you and the Principal (in its absolute discretion) seeks, reviews and accepts any correction to the unintentional error. 

6. The Defence Industry Security Program (DISP) [APPLIES / DOES NOT APPLY]. If it applies, in lodging your Tender, you confirm that if you are the successful Tenderer you will, at your own cost, be in a position to comply with obligations under this agreement in relation to DISP and will be "Defence-ready" for the purposes of the DISP.

7. If you wish to make a complaint in relation to this tender process you should submit the complaint in writing to [PRINCIPAL TO ENTER EMAIL ADDRESS].  If you have reason to believe that the complaint satisfies the requirements of the Judicial Review Act, you may submit the complaint under the process set out in clause 8.

8. This clause 8 [DOES/DOES NOT] apply.  [DELETE WHICHEVER OPTION DOES NOT APPLY.  THIS CLAUSE WILL APPLY IF THE RULES IN DIVISION 1 AND DIVISION 2 OF THE COMMONWEALTH PROCUREMENT RULES APPLY TO THE PROCUREMENT.]  The Government Procurement (Judicial Review) Act 2018 (Cth) (Judicial Review Act) establishes a statutory framework for suppliers to make complaints about non-compliance with specific provisions of the Commonwealth Procurement Rules in respect of Covered Procurements (as defined in the Judicial Review Act).  If this clause 8 applies and you have reason to believe that:

(a) the Commonwealth or an official of the Commonwealth has engaged, is engaging or is proposing to engage in any conduct in contravention of the Relevant Commonwealth Procurement Rules (as defined in the Judicial Review Act) in relation to this tender process; and

(b) your interests are affected by the conduct,

you may submit a complaint about the conduct in writing to procurement.complaints@defence.gov.au.

Where requested by the Commonwealth, you must do all things reasonably necessary to cooperate with the Commonwealth (including providing information or answering questions) in the investigation and attempted resolution of any complaint under this clause 8.

A public interest certificate under the Judicial Review Act in relation to the tender process [IS/IS NOT] in force.  If a public interest certificate is not in force, a public interest certificate may otherwise be issued by the Commonwealth at any time during the tender process (including after any complaint has been made under this clause 8), in which case the Contract Administrator will notify all Tenderers of the issue of the public interest certificate by notice by email or post.

Without limiting the operation of the Judicial Review Act, if you make a complaint under this clause 8 and at the time of the complaint no public interest certificate is in force in relation to this tender process, the Commonwealth may suspend this tender process in accordance with section 20 of the Judicial Review Act by notice to all Tenderers by email or post. 

9. You may provide an alternative proposal for the performance of the Services, but you must also lodge a Tender which conforms with clause 1 and clause 11.  Any alternative proposal must be set out in Annex E.

10. The Principal is not bound to accept any or the lowest Tender.  Tenders are evaluated on the criteria of value for money.  In considering your Tender, the Principal will apply the following evaluation criteria: (a) your technical, managerial and financial capacity to complete the Services on time, to budget and to achieve a satisfactory level of performance, including your current workload and previous performance (see Annex C) ([INSERT]% weighting); (b) your approach to meeting your quality obligations in the performance of the Services (see Annex C) ([INSERT]% weighting); (c) the tendered price (no weighting, the Tender will be evaluated with reference to whether value for money has been demonstrated); and (d) any alternative Tender proposals for the Services which offer better value for money (see Annex E) (no weighting, the Tender will be evaluated with reference to whether value for money has been demonstrated).  [THE EVALUATION CRITERIA FOR THE TENDER MUST BE SET OUT IN THIS PARAGRAPH.  THE EVALUATION CRITERIA MUST BE CONSISTENT WITH THE APPROVED EVALUATION PLAN.  ANY WEIGHTINGS OR RANKING OF IMPORTANCE PLACED ON EVALUATION CRITERIA MUST BE CLEARLY SPECIFIED.]
11. In order to lodge a Tender, you must [SELECT APPROPRIATE OPTION BELOW DEPENDING ON WHETHER TENDERS ARE TO BE LODGED BY EMAIL OR IN THE TENDER BOX.  THE FIRST OPTION IS FOR LODGEMENT BY EMAIL, AND MAY BE USED WHERE THERE IS ONLY ONE TENDERER.  THE SECOND OPTION IS FOR LODGEMENT IN THE TENDER BOX, AND WILL APPLY WHERE THERE IS MORE THAN ONE TENDERER, OR WHERE THE PRINCIPAL OTHERWISE REQUIRES LODGEMENT IN THE TENDER BOX.]

[OPTION 1 – WHERE THERE IS ONLY ONE TENDERER:] lodge this document and all information required to be completed and lodged with your Tender, in an email marked with the Project Number and name of the Project appearing on page 1 in the “Subject” field of the email, not later than [ENTER TIME HERE] on the [ENTER DAY OF MONTH HERE] day of [ENTER MONTH HERE] [ENTER YEAR HERE] (Closing Date and Time).

[OPTION 2 – WHERE THERE IS MORE THAN ONE TENDERER OR WHERE DEFENCE OTHERWISE REQUIRES LODGEMENT IN THE TENDER BOX:] place this document and all information required to be completed and lodged with your Tender, in an envelope marked with the Project Number appearing on page 1 and the Closing Date and Time indicated below, in the Tender Box at [ENTER LOCATION OF TENDER BOX HERE] not later than [ENTER TIME HERE] on the [ENTER DAY OF MONTH HERE] day of [ENTER MONTH HERE] [ENTER YEAR HERE] (Closing Date and Time).

12. Without limiting clause 10, the Principal may (in its absolute discretion) decide not to evaluate (or continue to evaluate) a Tender if the Tender has been prepared in breach of or otherwise inconsistently with any legislation including Acts, ordinances, regulations, by-laws and other subordinate legislation or a policy regarding the offering of unlawful inducements in connection with the preparation of a Tender or during a tender process.
13. If you are the successful tenderer, and the Contract Administrator accepts your Tender as contemplated by clause 4, the remaining clauses of this letter will apply to, and will comprise your contract with the Principal for, the performance of the Services. 

14. Your role in connection with the Project will be to provide all such professional Services within your area of expertise as may from time to time be required by the Principal, and so as to fulfil the requirements of the brief appended at Annex B (Brief).

15. You must comply with the Brief in performing the Services, and with all instructions given to you from time to time by the Contract Administrator in relation to the Project.  You must ensure that the Services are completed in a timely manner, and in any event by any completion date stated in the Contract Particulars.  

16. You must as part of the Services comply with all the duties and obligations imposed on you by all applicable legislation, including all regulations and other delegated statutory requirements, with all applicable Principal policies, with the requirements of any state, local or other authorities with jurisdiction over the Services, with all applicable building codes and standards including Australian Standards (to the extent possible), and with any other codes, practices or other requirements which are, or which otherwise may become, applicable to the Services.  As you are aware, the Principal takes its responsibilities in relation to work health and safety and environmental issues extremely seriously, and the highest priority must at all times be given to these.  Without limiting the foregoing, you must keep the Contract Administrator fully informed of any work health and safety matters arising out of or in connection with the Services (including notifying the Contract Administrator immediately upon becoming aware of any notifiable incident as defined in the relevant work health and safety legislation), and comply with any instructions from the Contract Administrator in connection with such matters, including through the provision of any information or copies of documentation requested.  In addition, you must ensure that in carrying out the Services you comply:

(a) so far as is reasonably practicable, with all laws and other requirements of the Contract in respect of work health and safety; 

(b) so far as is reasonably practicable, with the duty under the relevant work health and safety legislation to consult, cooperate and coordinate activities with all other persons who have a work health and safety duty in relation to the same matter;

(c) with the duty under the relevant work health and safety legislation to notify the relevant regulator immediately upon becoming aware that a notifiable incident (within the meaning of the relevant work health and safety legislation) has occurred arising out of its business or undertaking;  and
(d) with the duty under the relevant work health and safety legislation to, where a notifiable incident has occurred, to ensure, so far as is reasonably practicable, that the site where the notifiable incident has occurred is not disturbed until an inspector arrives at the site or any earlier time that an inspector direct, unless it is to:

(i) assist an injured person or remove a deceased person; 

(ii) make the area safe or to minimise the risk of a further notifiable incident; or 

(iii) the relevant regulator/inspector has given permission to disturb the site, 
as if the relevant work health and safety legislation applied to you;
17. Without limiting any of your other obligations, you must ensure that the Services are fit for their intended purpose, and must exercise in the performance of the Services the degree of skill, care and diligence which would be expected of an expert provider of the Services. 

18. You agree that you will at all times allocate adequate competent resources to enable you to comply with your obligations under this agreement, and ensure that any key persons named in the Contract Particulars continue at all times to be closely involved in the day to day performance of the Services (unless they no longer remain employed by or associated with you, in which case you must promptly replace such persons with similarly qualified and experienced persons previously approved by the Contract Administrator in writing).  The Principal may by notice in writing instruct you to remove any person from the performance of the Services who in the reasonable opinion of the Principal is guilty of misconduct or is incompetent or negligent.  
19. You must effect and maintain policies for professional indemnity and public liability insurance in respect of your performance of the Services in full force and effect for so long as you retain liability under this agreement, with limits of indemnity not less than the amounts stated in Contract Particulars.  You must effect and maintain a policy to insure against liability for death or injury to persons employed by you as required under any workers compensation legislation, and to the full extent of common law liability.  The insurance policy must extend to provide indemnity to the Principal in respect of any statutory liability to your employees.  You must produce upon request from time to time documentary evidence to show that all insurance policies under this agreement are being properly maintained, and obtain the Principal’s prior written consent to any alteration to the terms of such policies.  You must indemnify the Principal against any losses, claims, proceedings, compensation and costs payable, suffered or incurred by the Principal in respect of any breach of this agreement, or otherwise due to the death of or injury to any person, loss or damage to any property or the environment which arises from or in connection with or by reason of the carrying out of the Services. 

20. For the proper performance of your obligations under this agreement, you will be paid the fee(s) stated in Contract Particulars in accordance with the milestone payment schedule (or on such other basis) set out in the Contract Particulars.  Unless otherwise stated in Contract Particulars, such fee(s) is/are inclusive of all disbursements and other expenses.  

21. Invoices must not be submitted by you prior to the end of the work period in respect of which the relevant payment is due or, where applicable, completion of the relevant milestone.  The Contract Administrator will provide you with a payment statement within 10 business days of receiving your invoice, setting out the amount (if any) that the Principal proposes to pay and, if such amount is less than the amount claimed, the reasons for the difference.  Subject to receipt of a complying tax invoice, with a copy to the email address set out in the Contract Particulars, the Principal will make payment of the amount set out in its payment statement within 15 business days of receiving your payment claim.  

22. You agree that the Principal may vary the Services from time to time, and that no variation will vitiate or void this agreement.  To the extent applicable, variations must be valued in accordance with the rates or prices set out in this agreement.  To the extent that this agreement does not include applicable rates or prices, then the value of the variation will be a reasonable amount determined by the Contract Administrator.  You will not be entitled to be paid for any additional work or services unless they were instructed by the Contract Administrator in writing before they were performed. 

23. You hereby grant the Principal a perpetual, royalty-free, irrevocable and non-exclusive licence to exercise all rights of the owner to use, reproduce, communicate to the public, modify and adapt any and all drawings, reports or other documentation (whether electronic or otherwise) produced by you or on your behalf in relation to the Project and any designs contained therein (Documents) for any purpose whatsoever.  The licence includes the right to grant sub-licences and is freely transferable by the Principal.  You warrant that the performance of the Services has not and will not infringe any copyright or other intellectual property or design rights.

24. If the Contract Administrator discovers or believes that any Services have not been performed in accordance with this agreement, then it may, without limiting the Principal’s other rights or remedies, give you a notice in writing that requires you: (a) to re-perform within the time specified in the notice the Services which are non-complying; and (b) take all steps reasonably necessary to mitigate the failure to properly carry out the Services.  Alternatively, the Contract Administrator may give you a notice in writing advising you that the Principal will accept the non-complying Services despite the non-compliance, and a corresponding deduction from the fee will be made by the Contract Administrator in respect of the non-complying Services.

25. You agree that: (a) the Principal, or any person nominated by the Principal may, for so long as you retain liability under this agreement, inspect, audit, or investigate any Documents and other information prepared or maintained by or on your behalf in connection with the Services; and (b) you will provide whatever Documents, other information, access, facilities or assistance is necessary to conduct whatever audit, inspection or investigation is required by the Principal or any person nominated by the Principal. 

26. In performing the Services, you must: (a) maximise the whole of life objectives (including principles of economically sustainable development) (WOL Objectives), as may be advised by the Contract Administrator from time to time; (b) consult with the Contract Administrator as to any designs or materials or (where applicable) methods of construction which it may recommend to maximise the achievement of the WOL Objectives; and (c) consult with the Contract Administrator as to any designs, materials or (where applicable) methods of construction to maximise the achievement of the WOL Objectives.

27. You agree that you must, if you obtain Personal Information in the course of performing the Services, only use or disclose that Personal Information only for the purposes of this agreement.  Personal Information means information or an opinion (including information or an opinion forming part of a database), whether true or not, and whether recorded in a material form or not, about an individual whose identity is apparent, or can reasonably by ascertained, from the information or opinion.
28. You must promptly notify the Contract Administrator if: (a) you become aware of any breach or possible breach of any of the obligations mentioned in clause 27; (b) you become aware that a disclosure of Personal Information may be required by law; or (c) you are approached by the Federal Privacy Commissioner or by any individual claiming that their privacy has been interfered with in connection with this agreement or the performance of the Services.  

29. The Freedom of Information Act 1982 (Cth) (FOI Act) gives members of the public rights of access to official documents of the Commonwealth Government and its agencies.  The FOI Act extends, as far as possible, rights to access information (generally documents) in the possession of the Commonwealth Government, limited only by considerations for the protection of essential public interest and of the private and business affairs of persons in respect of whom information is collected and held by departments and public authorities.  You acknowledge and agree that Principal requirements and policies will require certain identifying details in connection with this agreement to be made available to the public via the internet.

30. You acknowledge that the Principal is and will be subject to a number of Commonwealth requirements and policies which support internal and external scrutiny of its tendering and contracting processes and the objectives of transparency, accountability and value for money including requirements to: (a) publish details of agency agreements, Commonwealth contracts, amendments and variations to any agreement or contract and standing offers with an estimated value of $10,000 or more on AusTender (the Commonwealth's business opportunity website located at www.tenders.gov.au); (b) report and post on the internet a list of contracts valued at $100,000 or more and identify confidentiality requirements in accordance with the Senate Order on Department and Agency Contracts; and (c) report and post on the internet information about its contracts in other ways pursuant to its other reporting and disclosure obligations, including annual reporting requirements and disclosure to any House or Committee of the Parliament of the Commonwealth of Australia.

31. The Principal must keep confidential any information which has been provided by you, reviewed by the Principal, and set out in Annex C (Commercial-in-Confidence Information); provided that the Principal's obligation under this clause 31 does not apply if the Commercial-in-Confidence Information is: (a) disclosed by the Principal to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with its obligations or to exercise its rights under or in connection with this agreement; (b) disclosed by the Principal to its legal or other advisers, or to its officers, employees, contractors or agents in order to comply with the Principal's management, reporting or auditing requirements; (c) disclosed by the Principal to any responsible Minister or any Ministerial adviser or assistant; (d) disclosed by the Principal to any House or Committee of the Parliament of the Commonwealth of Australia; (e) disclosed to any Commonwealth department, agency or authority by virtue of or in connection with its functions, or statutory or portfolio responsibilities; (f) authorised or required by law to be disclosed; or (g) in the public domain otherwise than due to a breach of this clause 31.

32. You must not, without prior written consent from the Principal (in its absolute discretion): (a) copy or otherwise reproduce in any form or medium the contents of any Confidential Information (or any part of it) or otherwise cause, permit or allow the Confidential Information (or any part of it) to be copied or reproduced in any form or medium; or (b) disclose or use or deal with, the contents of any Confidential Information (or any part of it) or otherwise cause, permit or allow the Confidential Information (or any part of it) to be disclosed, used or dealt with, in each case for any purpose other than performing the Services.  

33. Without limiting clause 32, you must: (a) ensure that all recipients of Confidential Information (or any part of it) comply with the requirements of clause 32 and this clause 33 as if they were a counterparty to this agreement; (b) at the Principal’s direction, promptly return or destroy (as applicable) all copies of any Confidential Information whether in a tangible or intangible form, provided that you may keep one copy of the Confidential Information for your records where required by law; and (c) upon request, notify the Principal of all Confidential Information (or any part of it) which you know or ought to know is beyond your possession, power, custody or control, giving full particulars (including the nature and extent of the Confidential Information, precise location, entity in possession, custody or control and any security arrangements).  The Principal’s rights under clause 25 shall extend to assessing compliance with and enforcing the Principal’s rights under clause 32 and this clause 33.

34. For the purposes of clauses 32 and 33, Confidential Information means the Documents, together with any other document, drawing, information or communication (whether in written, oral or electronic form) given to you by the Principal (or anyone on the Principal's behalf), whether or not owned by the Principal which is in any way connected with the Project which, by its nature is confidential, or which you know or ought to know is confidential; provided that Confidential Information does not include any of the foregoing which: (a) is in your possession without restriction in relation to its disclosure or use before the date of its receipt from the Principal (or anyone on the Principal's behalf); (b) is in the public domain otherwise than due to a breach of this agreement; or (c) has been independently developed or acquired by you.

35. At the request of the Principal, you must: (a) comply with the Principal’s security clearance process; (b) obtain the level of security clearance requested by the Principal; and (c) comply with all security policies and procedures notified by the Principal from time to time.  You must handle and store any Classified Information in your possession or control strictly in accordance with the provisions of the Defence Security Principles Framework.  Without limiting clauses 32 and 33, you must not disclose any Classified Information unless such disclosure is strictly in accordance with the provisions of the Defence Security Principles Framework and has first been approved in writing by the Contract Administrator.  In giving any approval under this clause 35, the Contract Administrator may impose such conditions as the Contract Administrator thinks fit, including requiring any recipient of Classified Information to obtain a level of security clearance and to enter into a deed in a form acceptable to the Principal.  For the purposes of this clause 35, Classified Information includes any Principal document marked with a national security classification and/or any information or document that you know or ought to know is subject to, or ought to be treated in accordance with, the provisions of the Defence Security Principles Framework.

36. If the Defence Industry Security Program (DISP) applies, without limiting clause 35, you must (a) be "Defence-ready" for the purposes of the DISP; (b) at your own cost obtain and thereafter maintain for the term of this agreement the level of DISP membership specified in the Contract Particulars; and (c) comply with any other direction or requirement of the Contract Administrator in relation to the DISP. For the purposes of this clause 36, DISP means the Defence Industry Security Program more particularly described at http://www.defence.gov.au/dsvs/industry.
37. Without limiting your other obligations, you must: (a) proactively take all necessary measures to prevent, detect and investigate any fraud in connection with the performance of Services (including all measures directed by the Contract Administrator); and (b) proactively take all necessary corrective action to mitigate any loss or damage to the Principal resulting from fraud to the extent that the fraud was caused or contributed to by you or any of your officers, employees, consultants, subcontractors or agents and put the Principal in the position it would have been in if the fraud had not occurred (including all corrective action directed by the Contract Administrator). 

38. If you know or suspect any fraud is occurring or has occurred you must immediately provide a detailed written notice to the Contract Administrator including details of: (a) the known or suspected fraud; (b) how the known or suspected fraud occurred; (c) the proactive corrective action the Contractor will take under paragraph 37(b); (d) the proactive measures which the Contractor will take under paragraph 37(a) to ensure that the fraud does not occur again; and (e) such further information and assistance as the Principal, or any person authorised by the Principal, requires in relation to the fraud.
39. Without limiting any other rights or remedies, the Principal may, at its sole and absolute discretion, terminate your appointment under this agreement for its own convenience at any time on 7 days’ notice.  On any such termination you will be entitled to payment of any fees properly due and payable up to the date of termination in accordance with the payment schedule set out in Contract Particulars (with a pro rata payment where appropriate), and subject to any right of set-off which the Principal may have, but to no other payment of any description.  Such payment is subject to the delivery to the Contract Administrator of all Documents, including drawings, reports or other documentation prepared by you or on your behalf in connection with the performance of the Services.

40. If any dispute or difference between you and the Principal arises at any time out of or in connection with the Services, the party raising the dispute is to notify the other party in writing of the nature of the dispute(s) and give adequate particulars to identify the dispute(s).  Within 7 days of the giving of a written notice, you and Contract Administrator are to meet to attempt to resolve the dispute(s).  Unless otherwise directed by the Contract Administrator, you must at all times continue to carry out your obligations under this agreement, regardless of any dispute(s).  All disputes not resolved within 14 days of the giving of a written notice are referred for decision to an independent industry expert (Industry Expert) appointed by the person specified in the Contract Particulars.  

41. In making a decision, the Industry Expert acts as an expert and not as an arbitrator and is to: (a) make the decision in such manner as considered suitable for the dispute(s); (b) engage and consult with any advisors, legal or technical, as the Industry Expert sees fit; and (c) give a decision within 14 days of the referral of the dispute(s) and need not give reasons for the decision.  If required by the Industry Expert, you and the Principal must sign an adjudication agreement containing such reasonable terms which the Industry Expert may require, and must bear the costs of the Industry Expert (including the Industry Expert's costs of engaging and consulting advisors, if any) equally.  

42. If for any reason a determination has not been made by the Industry Expert within 14 days of appointment by the person specified in the Contract Particulars, the jurisdiction of the expert shall lapse and a further expert must be appointed under clause 40.  If you do not pay your share of the costs of the Industry Expert upon request, then the Principal may pay those costs to the Industry Expert, and the amount of those costs will be a debt due by you to the Principal under this agreement.  The Industry Expert's decision is final and binding on you and the Principal, and neither party may challenge the decision in any other proceedings.

43. You must not subcontract the whole or any part of the Services without the Contract Administrator’s prior written approval.  You will be wholly responsible for all acts and omissions of your subcontractors, and subcontracting will not relieve you of any responsibility or liability for the performance of the Services.  

44. You must be, and must ensure that your subconsultants are, fully aware of any site restricted access controls applicable to the Site.  You and your subcontractors must: (a) attend any security briefing requested by the Principal from time to time; (b) submit any applications required to secure Site access so as not to cause delay to the Services; and (c) inform the Principal of any delays in (i) securing Site access; and (ii) any loss of Site access.  In performing the Services, you must, and you must ensure your subconsultants, comply with requirements for Site access applicable to the Site (including any changes to Site access requirements).  If there is a change to any individual measure to meet a specific threat or threats applicable to the Site from time to time after the date of this agreement, the Principal will notify you and instruct you as to the course you are to adopt insofar as the Services are affected by the change. 

45. You may not assign, novate or transfer any of your rights or obligations under this agreement, nor permit any change in control, without our prior written consent.  Such consent may be withheld or granted at the Principal’s absolute discretion, and may be subject to such conditions as it may otherwise determine.  The Principal may at any time novate this agreement to a third party on such reasonable terms of novation as may be proposed by the Principal. 

46. You agree that the Principal may deduct from moneys otherwise due to you any debt or other moneys due from you to the Principal, together with any claim to money which the Principal may have against you whether for damages or otherwise, in each case whether under this agreement or otherwise at law, relating to the Services.
47. The operation of any proportional liability legislation which might otherwise apply is hereby excluded in relation to all rights, obligations and liabilities of the parties under or in connection with this agreement and the performance of the Services. 

48. This agreement constitutes the entire agreement between the parties in connection with the performance of the Services and will take effect according to its terms despite any prior agreement or prior representations, understandings or arrangements made between the parties whether orally or in writing.  None of the terms of this agreement can be waived, discharged or released unless the parties agree in writing.  

49. The contract created by this letter, and your acceptance hereof, will be governed by the laws of [insert].   
50. Clause 50 [does apply/does not apply - THIS CLAUSE IS TO BE USED IN CIRCUMSTANCES WHERE YOU AND YOUR OFFICERS, EMPLOYEES, AGENTS, SUBCONTRACTORS OR VOLUNTEERS WILL OR MAY INTERACT WITH CHILDREN DURING THE TERM OF THE CONTRACT IN AN INCIDENTAL WAY.  FOR EXAMPLE, IF YOU ARE CARRYING OUT ACTIVITIES THAT MAY BE PROVIDED ON A SCHOOL'S PREMISES EVEN WHERE INTERACTING WITH CHILDREN IS NOT A PART OF THE CONTRACTED ACTIVITIES.]
If any part of the activities carried out by you under this agreement involves you employing or engaging a person (whether as an officer, employee, agent, subcontractor, or volunteer) that is required by Australian State or Territory law to have a working with children check to undertake such activities or any part of such activities, you agree: (a) without limiting your other obligations under the agreement, to comply with all Australian State, Territory or Commonwealth law relating to the employment or engagement of people who work or volunteer with children in relation to such activities, including mandatory reporting and working with children checks however described; and (b) if requested, provide the Principal at your cost, a statement of compliance with this clause, in such form as may be specified by the Principal. 

When child safety obligations may be relevant to a subcontract made in connection with this agreement, you must ensure that any such subcontract entered into by you for the purposes of fulfilling your obligations under this agreement imposes on the subcontractor the same obligations regarding child safety that you have under this agreement.  Each subcontract must also require the same obligations (where relevant) to be included by the subcontractor in any secondary subcontracts.

Notwithstanding Contract Administrator’s signature on this letter at the time of Tender, the contract comprised by this letter will only be formed once the Contractor Administrator has accepted your executed Tender and completed the execution clause below on behalf of the Principal.  

Yours faithfully

[PRINCIPAL TO INSERT SIGNOFF]
[PRINCIPAL TO INSERT DATE]

This agreement is made on                                         day of

SIGNED as an agreement.

	Signed for and on behalf of the Principal in the presence of:

	
	
	

	Signature of Witness


	
	
	Signature of Contract Administrator


	Name of Witness in full
	
	
	Name of Contract Administrator in full


	Signed for and on behalf of the Tenderer/Consultant in the presence of:


	
	
	

	Signature of Witness
	
	
	Signature of Authorised Representative

	
	
	
	

	Name of Witness in full
	
	
	Name of Authorised Representative


Annex A CONTRACT PARTICULARS

	Services: 
(Clause 1)
	[PRINCIPAL TO INSERT A BRIEF DESCRIPTION OF THE SERVICES], as the same may be further described in the Brief and elsewhere in this agreement. 

	Project: 
(Clause 2)
	[PRINCIPAL TO INSERT DESCRIPTION OF THE PROJECT]. 

	Site: 
(Clause 2)
	[PRINCIPAL TO INSERT DESCRIPTION OF THE SITE]. 

	Contract Administrator:
(Clause 3)
	The person holding the position of [PRINCIPAL TO INSERT POSITION TITLE] for the time being [PRINCIPAL TO INSERT NAME].

	Brief: 
(Clause 14)
	Means the brief appended at Annex B, together with any other brief or requirements provided to you by the Contract Administrator. 

	Completion Date:
(Clause 15)
	[PRINCIPAL TO INSERT THE DATE FOR THE COMPLETION OF SERVICES].

	Key Persons:
(Clause 18)
	Consultant’s Representative: [INSERT NAME OF CONSULTANT’S REPRESENTATIVE].
Quality Manager: [INSERT NAME OF CONSULTANT’S QUALITY MANAGER].
Other: [INSERT NAME OF OTHER KEY PERSONS]

	Professional indemnity insurance:
(Clause 19) 
	Amount of cover: $[1,000,000] per claim and $[1,000,000] in the aggregate, all claims during the period of insurance. [PRINCIPAL TO INSERT THE REQUIRED LEVEL OF PI COVER.  AN INDICATIVE LEVEL HAS BEEN SUGGESTED, BUT THIS NEEDS TO BE REVIEWED AND CONSIDERED HAVING REGARD TO THE REQUIREMENTS OF EACH INDIVIDUAL PROJECT.] 

	Public liability insurance:
(Clause 19)
	Amount of cover: $[5,000,000] 
in respect of any one occurrence and $[5,000,000] in the aggregate, all occurrences during the period of insurance.  [PRINCIPAL TO INSERT THE REQUIRED LEVEL OF PL COVER.  AN INDICATIVE LEVEL HAS BEEN SUGGESTED, BUT THIS NEEDS TO BE REVIEWED AND CONSIDERED HAVING REGARD TO THE REQUIREMENTS OF EACH INDIVIDUAL PROJECT.]

	Fee(s):
(Clause 20) 

	$[TENDERER TO INSERT THE TENDERED FEE(S)] [NOTE: IF ANY DISBURSEMENTS OR OTHER EXPENSES ARE PAYABLE IN ADDITION TO THE FEE, STATE THIS HERE]

	Milestone payments:
(Clause 20)
	Milestone
	Payment

	
	
	

	Email address for copy of tax invoice:
(Clause 21)
	invoices@defence.gov.au


	Level of DISP Membership:

(Clause 36)

	[INSERT (IF APPLICABLE)]

	Nominating authority for expert:
(Clause 40)
	(The President for the time being of the Resolution Institute unless otherwise stated)


Annex B THE BRIEF

[PRINCIPAL TO INSERT OR ATTACH THE BRIEF CONTAINING THE SCOPE AND OTHER REQUIREMENTS FOR THE PERFORMANCE OF THE SERVICES]
Annex C TENDER SCHEDULE
CAPACITY, CURRENT WORKLOAD, PREVIOUS PERFORMANCE, COMMERCIAL-IN-CONFIDENCE INFORMATION, AND QUALITY 
51. TECHNICAL, MANAGERIAL AND FINANCIAL CAPACITY OF THE TENDERER TO COMPLETE WORKS ON TIME, TO BUDGET AND TO A SATISFACTORY STANDARD

You should provide details of how you will achieve the time, budget and quality requirements for the Services.

52. CURRENT WORKLOAD

You should provide details of your current workload in Australia (including those contracts for which tenders have been lodged but not yet accepted or rejected) including the approximate value of each contract and the estimated completion date.

	PROJECT
	OWNER
	TOTAL VALUE OF CONTRACT
	DATE DUE FOR COMPLETION

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]


53. PREVIOUS PERFORMANCE

You should provide details of past performance in respect of your last 5 completed projects.

	PROJECT
	CONTRACT SUM
	COMPLETION DATE
	OTHER DETAILS

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]
	[INSERT]
	[INSERT]


54. COMMERCIAL-IN-CONFIDENCE INFORMATION 

	COMMERCIAL-IN-CONFIDENCE INFORMATION
	JUSTIFICATION

	[TENDERER TO INSERT FOR REVIEW BY THE PRINCIPAL]
	[TENDERER TO INSERT FOR REVIEW BY THE PRINCIPAL]


55. QUALITY 

To assist the Principal to evaluate your Tender, you are requested to demonstrate that you comprehend key issues and will implement appropriate solutions and management strategies in the performance of the Services to achieve the Principal’s quality objectives and your other obligations under this agreement.
Annex D TENDER SCHEDULE
STATEMENT OF TAX RECORD
[THIS TENDER SCHEDULE APPLIES IF THE PROCUREMENT HAS AN ESTIMATED VALUE OVER $4 MILLION (GST INCLUSIVE).]

You are referred to clause 5. 

If the Black Economy Procurement Connected Policy applies, you must complete and lodge this Tender Schedule.  This is a minimum form and content requirement for your Tender. 

Your attention is drawn to the Black Economy Procurement Connected Policy, which imposes obligations on the Commonwealth to obtain from Tenderers satisfactory and valid STRs.  More information about the requirements arising under the Black Economy Procurement Connected Policy is available from the Department of Treasury at https://treasury.gov.au/policy-topics/economy/black-economy/procurement-connected-policy.  The application of the policy to foreign tenderers is addressed in section 8 of the Black Economy Procurement Connected Policy.
A.
STATEMENT OF TAX RECORD

1. Subject to paragraph 2 below, you are to provide and attach each of the valid and satisfactory STRs referred to in the table below as applicable to you. 

	If you are:
	STRs required:

	(i) a body corporate or natural person
	a satisfactory and valid STR in respect of that body corporate or person

	(ii) a partner acting for and on behalf of a partnership
	a satisfactory and valid STR:

(i)
on behalf of the partnership; and 

(ii)
in respect of each partner in the partnership that will be directly involved in the delivery of any resultant contract or subcontract (as applicable)

	(iii) a trustee acting in its capacity as trustee of a trust
	a satisfactory and valid STR in respect of the:

(i)
trustee; and

(ii)
the trust

	(iv) a joint venture participant
	a satisfactory and valid STR in respect of:

(i)
each participant in the joint venture; and

(ii)
if the operator of the joint venture is not a participant in the joint venture, the joint venture operator

	(v) a member of a Consolidated Group
	a satisfactory and valid STR in respect of:

(i)
the relevant member of the Consolidated Group; and

(ii)
the head company in the Consolidated Group

	(vi) a member of a GST Group
	a satisfactory and valid STR in respect of the:

(i)
the GST Group member; and 

(ii)
the GST Group representative


2. If you have requested any of the STRs required under paragraph 1 above but the STR has not been issued by the Australian Taxation Office at the Closing Date and Time, you must provide and attach the STR receipt issued by the Australian Taxation Office demonstrating that the STR was requested from the Australian Taxation Office prior to that date.

3. If you provide and attach in your response to this Annex D an STR receipt issued by the Australian Taxation Office demonstrating that the STRs required under this Annex D were requested from the Australian Taxation Office prior to the Closing Date and Time, then: 

(a)
you must provide all of the required satisfactory and valid STRs to the Contract Administrator by email within 4 business days after that date; and

(b)
if you do not provide all of the required satisfactory and valid STRs to the Contract Administrator by email within 4 business days of that date, the Principal may (in its absolute discretion) decide not to evaluate (or continue to evaluate) your Tender.  

4. For the purposes of the Contract:

(a)
an STR is taken to be:

(i) satisfactory if the STR states that the entity has met the conditions, as set out in the Black Economy Procurement Connected Policy, of having a satisfactory engagement with the Australian tax system; and

(ii) valid if the STR has not expired as at the date on which the STR is required to be provided or held; 

(b)
Black Economy Procurement Connected Policy means the Black Economy Procurement Connected Policy - Increasing the Integrity of Government Procurement - March 2019;

(c)
business day means a day other than a Saturday, Sunday or a public holiday in the Australian Capital Territory;

(d)
Consolidated Group means a Consolidated Group or MEC (Multiple Entry Consolidated) group as those terms are defined in section 995-1 of the Income Tax Assessment Act 1997 (Cth);

(e)
GST Group means a GST group formed in accordance with Division 48 of the GST Legislation;

(f)
GST Legislation means A New Tax System (Goods and Services Tax) Act 1999 (Cth) and any related Act imposing such tax or legislation that is enacted to validate, recapture or recoup such tax; and

(g)
Statement of Tax Record or STR has the meaning given in the Black Economy Procurement Connected Policy.
Annex E TENDER SCHEDULE
ALTERNATIVE PROPOSALS

You must set out any alternative proposal which offers better value for money below.  

	[INSERT]
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