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3 Key Points

• The new TDIP framework is…
– Collaborative

• Lead by technical stakeholders with support from 
commercial.

– Streamlined
• Improves IP management practices

– Commercial
• Provides a basis for concrete and constructive 

negotiations between Defence and Industry
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ASDEFCON Technical Data and Intellectual 
Property Framework

Session 1 
Overview  / Key Concepts
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Overview

ASDEFCON SM: Former Approach

Insufficient focus on TD as capability enabler

Overly broad IP licences

Inadequately developed IP Plans

Practical complexity in identifying / managing IP categories 

Inadequate recognition of Software

Uncertainty regarding Third Party IP
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Presenter
Presentation Notes
A key issue with the existing templates is that the focus was on IP and the rights were drafted and negotiated without regard to TD. The templates did not recognise the fundamental importance of TD as an enabler. It is TD (rather than IP rights) that enables the achievement of capability outcomes. IP rights, on the other hand, provide the legal "permission" to use the TD.

Another issue is that the existing IP licences are very broad and potentially broader than what Defence actual needs for the relevant capability.  For example, Background IP is defined by reference to any IP rights that are related to the functioning or operation of the equipment. This could capture a range of material that is not required to be delivered to the Commonwealth.  

The existing categories of Foreground, Background and Third Party IP also caused practical problems. A single document or physical item will often be a mixture of Foreground, Background and Third Party IP. This leads to complexity in identifying and managing IP rights. There was also an inconsistent approach as to whether Foreground IP should be owned by CoA or contractor. 

The existing templates use IP Plans which required each item of IP to be listed. These were often unclear, poorly drafted and not updated.

There were also issues relating to Third Party IP. There can be uncertainty as to which subcontractors are required to be approved, and whether suppliers of COTS and MOTS items are "subcontractors". 




Overview

Objectives of New Approach
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• Ensure appropriate balance between Defence IP needs 

and protection of Industry's interests

Balancing Defence and 
Industry interests

• Better reflecting TD's importance and its relationship with 

IP
Importance of TD

• Streamlining negotiation of IP and TD provisions (by 

facilitating a better understanding of Req'mts and 

motivations of Defence and Industry) 

Improved negotiation 
outcomes

• Enhancing the IP and TD management practices of 

Defence and Industry 

Improving IP / TD 
management practices

Presenter
Presentation Notes

These are the objectives of the new approach :

Balance: ensuring an appropriate balance between the IP needs of Defence and the protection of Industry's interests;

Importance of TD: better reflecting the importance of Technical Data (TD) and Software and their relationship with IP;

Realistic Treatment: reflecting an efficient and commercially realistic treatment of TD, Software and IP issues;

Streamlining the negotiation: of IP, TD and Software provisions (including through facilitating a better shared understanding of the requirements and motivations of Defence and Industry); and

Enhancing IP and TD management practices: of both Defence and Industry, including with respect to recording and managing IP and TD markings.




Key Concepts

What is Technical Data, Software and Contract Material

TECHNICAL DATA

Technical / scientific data, know-
how or info reduced to a 
material form in relation to the 
Materiel System.

Example: 
• Operating & Maintenance 

Manuals
• User Guides, Handbooks
• Databases, Data, Calculations
• Specifications, Standards

Includes: Source Code
(previously captured under 

Software)

SOFTWARE

Computer code comprising a set 
instructions / statements used 
by a computer to bring about a 
certain result. 

Example:
• Application Software
• Firmware
• Web-based applications
• Compilers, assemblers
• Operating systems
• Run-time environments
• Debuggers and editors 
• Configuration Mgt tools
• Database Mgt systems

CONTRACT MATERIAL

Information other than TD / 
Software reduced to a 
material form provided / 
required to be provided to 
CoA under or in connection 
with the Contract.

Example:
• Management plans
• Contractor performance 

reports
• Management information
• S&Q Services Quotes  
• Contract Change Proposals
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Presenter
Presentation Notes
As we will see, the focus of the new provisions is very much on TD and Software. As I mentioned, these are key "enablers" of capability outcomes.  The TD and Software related to a Capability procured under a Contract is crucial to ensuring that the Commonwealth obtains the most effective and efficient use of the Capability. 

The new approach focusses on the rights that attach to Technical Data, Software and Contract Material.  Therefore in order to understand how the new provisions operate, it is integral to have an understanding of the core concepts. 

Technical Data is a key enable to capability. : 
TD refers to all technical or scientific data, know-how or information, reduced to a material form (whether stored electronically or otherwise) in relation to the Materiel System.
This includes calculations, data, databases, designs, design documentation, drawings, guides, handbooks, instructions, manuals, models, notes, plans, reports, simulations, sketches, specifications, standards, training materials, test results and writings.  

Software: 
Software will usually form part of an item of supplies.  This refers to a collection of computer code comprising a set of instructions or statements used directly or indirectly by a computer to bring about a certain result. 

Importantly, the definition of Software does not include:
Software documentation associated with the Software; or 
Source Code,
which are both designated as TD for the purposes of the Contract. 

The Software included in Supplies provided to Defence under a Contract may not always be obvious.  Software may be included as firmware embedded in a piece of equipment, such as a military radio or aviation guidance system.

Contract Material:
The concept of Contract Material  captures the remainder of information, other than TD or Software, reduced to a material form (whether stored electronically or otherwise) that is delivered or required to be delivered to the Commonwealth under the Contract.

Contact Material will cover a wide range of non-technical material (eg contract administration material, performance reporting, contract process guidance, transactional or management reporting, business rules or instructions that is required to be provided by the Contractor to the Commonwealth).

If a document includes elements of technical and non-technical material, it is to be treated as an item of TD in the first instance.  This is consistent with adopting a "per item" approach to managing the use and licensing of TD and Software in the Conditions of Contract. 





Overview

Why the focus on Technical Data?

Effective TD Management is required to 
achieve best whole of life cost

Sufficient (but not excessive) TD will minimise 
Life Cycle Cost (LCC)

Required to establish and maintain technical integrity, configuration control, 
logistic support, sustainability and availability

TD is a fundamental resource for the acquisition and sustainment of a 
Materiel System
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Presenter
Presentation Notes
TD includes information that describes the performance, functional and physical attributes of the relevant Capability as well as information required for its operation and support. 

TD can therefore be considered the "enabler" of capability outcomes. For example:
TD and Software for the Capability (i.e. operator manuals, maintenance manuals and product specifications) enable the Commonwealth and its contractors to use and repair that product in the field, at sea or in the air; and
Other TD and Software may be used to record and understand the performance of the Capability, with such performance information critical to ensuring that the Capability can be used effectively and safely.

This may include materials relating to :
Requirements;
Design;
Manufacturing; 
Verification; 
Configuration  Control; 
Logistics Product Data; and 
In-Service Data. 

TD provides in material form the IP which is relevant to maintain and operate the capability over the course of its life cycle. 
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Key Concepts

Former Approach New Approach

Third 
Party IP

Foreground 
IP

Background
IP

Maintenance 
Manual

COTS 
Software

Source Code

Rights based on vague / broad IP concepts

Highly Sensitive TD / 
Software

Commercial TD / 
Software

TD / Software

Rights based on categories of TD / Software

Maintenance 
Manual

Source Code

COTS 
Software

Presenter
Presentation Notes
This slide shows the practical issues associated with a reliance on the categories of Background, Foreground and Third Party IP – it shows how there can be a mixture of multiple different IP rights in individual items of TD or Software. 

Under the new approach, the focus is on the TD and Software with the IP rights being defined by reference to that TD and Software. 

This is intended to provide certainty and clarity with respect to the IP rights which will apply to TD/Software.





Key Concepts

Former Approach: Primary focus was IP

Supplies delivered 
under the Contract

TD 

Software Pre-existing 
Software

Pre-existing TD

Drafts / Working Documents 

Documents 
for other 

customers 

Source Code / 
Design Data 

Background IPThird Party  
IP Foreground IP GFM  IP
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Presenter
Presentation Notes
Delivery - Previous Approach:

The new IP regime focusses on those materials which are actually necessary to operate and support the Supplies. For this reason, the concept of "delivery" is critical under the new IP regime. 

This prevents the Commonwealth from inadvertently seeking or paying for IP rights that are not required or for TD or Software that the Commonwealth does not actually hold.  

This is in contrast to the previous approach, whereby the Commonwealth obtained broad rights in Third Party IP, Background IP and Foreground IP, regardless of its relevance to the Commonwealth's actual needs. 




Key Concepts

New Approach: Focus on TD / Software that’s Delivered

Supplies delivered under 
the Contract

Pre-existing 
Software

Pre-existing TD

Drafts / Working Documents 

Documents 
for other 

customers 

Source Code / 
Design Data 

Licences 
limited to 

TD & 
Software 
delivered 

under 
Contract

TD 

Software 
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Presentation Notes
Delivery – Revised Approach:
 
The obligation to deliver includes an obligation to create, develop or acquire the TD and Software to enable it to be delivered to the Commonwealth at the times and in the manner required in the Contract.

As demonstrated in the diagram above, the Commonwealth's Licence to Use and grant a Sublicence of TD and Software created by the Contractor (or a Subcontractor or a Related Body Corporate) arises only in respect of TD and Software that is delivered or required to be delivered by the Contract to the Commonwealth or any other person under the Contract.

This will include delivery of TD and Software:
required to achieve relevant Specifications; or 
required under the:
Statement of Work; or 
Contract Data Requirements List.

The delivery requirement ensures that the Commonwealth does not acquire IP rights that are not readily required by the Commonwealth to achieve its objectives or Capability outcomes during the acquisition, support or disposal phases of the Materiel System.  

The IP provisions do not require rights in relation to working documents and drafts created by the Contractor or a Subcontractor in the background which are not delivered under the Contract





Key Concepts

New Approach: Licensing and Ownership

• Focus on TD / Software capability enablers
• Targeted licences : TD / Software ‘delivered under Contract’

Licensing

• TD / Software created under contract IP owned by Contractor 
• Cth can elect to own IP in certain circumstances (eg national security)

Ownership

• Broad Cth licence to use, reproduce, modify TD / Software for Defence Purposes 
• “above the line” contractors  licence to use, reproduce, modify TD / Software 

Right to ‘Use’

• Cth can sublicense to different third parties for different purposes
• Broad rights to sublicense in respect of "default purposes" 
• Sublicensing for other purposes may be subject to restrictions

Right to 
sublicense

• COTS / MOTS - TD and Software
• Contractor obtains licences on ‘best commercial terms’

Commercial TD 
/ Software
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Presenter
Presentation Notes
Focus on TD / Software: The new approach focusses on TD and Software:
TD is technical / scientific data, know-how or information reduced to a material form in relation to the Materiel System
Software is the executable code
Contract Material includes a range of non-technical material, eg contract administration material, performance reporting, business rules or instructions

Targeted Licences: The new provisions are focussed on the TD and Software delivered or required to be delivered under the Contract. So they don't apply  to other documents that may be used or created that are not actually delivered (eg working documents and drafts). 

Ownership: any new IP created will generally be owned by the Contractor. This recognises that the Contractor will generally be in the best position to exploit the IP.   However, the Commonwealth can elect to own IP in specific items of TD or Software (eg for national security or strategic reasons). The Commonwealth will not do this if a licence would be sufficient. 

Commonwealth Service Providers:  The new clauses recognise the increasing role of "above the line" contractors

Sublicence rights: As we will see in a moment, the right to sublicence will depend on the type of TD or Software. But there are also some general provisions – including ensuring that sublicences are not unnecessarily broad and confidentiality deeds are obtained. 





Key Concepts

Categories: TD / Software / Contract Material / GFM

Highly Sensitive 
TD
/

Highly Sensitive 
Software

TD
/

Software

Commercial TD 
/

Commercial 
Software

Commonwealth 
TD
/

Commonwealth 
Software

GFM

MUTUALLY EXCLUSIVE
12

Contract Material

Presenter
Presentation Notes
The new approach is that rights are determined by reference to categories of TD / Software.  These are all mutually exclusive and each type of IP should fall into only one of these categories:
Highly Sensitive TD / Software: Existing TD or Software brought to a Contract where disclosure of this to third parties would have a major adverse effect on the Contractor and its commercial position in the market;

Commonwealth TD / Software: TD or Software in which the Commonwealth requires IP ownership.  

Commercial TD / Software: TD and Software relating to COTS or MOTS items. These are known as Commercial Items. This category includes free and open source software;

GFM: TD and Software provided as part of GFM. 

TD / Software: Any TD and Software that does not fit within one of the categories listed above. This is the majority of TD and Software delivered under a Contract

As I mentioned, there is also a new category of material called Contract Material which has different licensing rights. 
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Key Concepts

Former Approach New Approach

TD / Software Categories

TD & Software Rights Schedule

Contractor 
Ownership 

Rights based on 
TD / Software Categories

IP Deeds: identified Approved 
Subcontractors only

Foreground, Background  
Third Party IP

IP Plan / IP Schedule

Cth or Contractor 
Ownership

Rights based on IP Categories

IP Deeds: all Approved 
Subcontractors

Licence to TD/Software 
delivered under Contract

Broad licence of all IP relating 
to the Supplies



ASDEFCON Technical Data and Intellectual 
Property Framework

Session 1 
Importance of TD/ Software
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Technical Data and Software

Overview
• IP, Technical Data and Software
• Requirements
• Process
• Products of Process

– Master Technical Data Index
– Software List

• Links within ASDEFCON
– Technical Data and Software Rights Schedule



Technical Data and Software

TD
Software IP

“delivered or
required to be delivered”

technical data
and software

rights



Capability Life Cycle

Strategy 
and 

Concepts

Risk Mitigation 
and 

Requirements
Acquisition

In Service 
and 

Disposal

Risk Mitigation 
and 

Requirements

PES

Project Execution Strategy



Key Requirements Documents

OCD

FPS

SOW

Operational Concept Document
• describes the characteristics of the 

capability from an operational 
perspective 

• details operational and support 
concepts

Function and Performance 
Specification
• specifies mission and support system 

requirements
• specifies what the system is required 

to do, not how it is required to do it.Statement of Work
• defines the requirements associated 

with the work to be performed under 
the contract



Technical Data Management

Identify Data 
Requirements

Acquire or 
Create Data

Verify/Validate and 
Accept Data

Store, Maintain and 
Control Data

Use, Distribute and 
Exchange Data

Archive or Dispose 
of Data

Data Acquisition

Data Use and 
Management

!

!

!



Technical Data Requirements Analysis

System

Format

Licences and
Sublicences

Purposes

Restrictions

Activities

Types and 
Content

Users

Rights

TD IP



Systems Engineering Process

Subsystem 
Definition

Element 
Definition

Subsystem 
Test

Element 
Test

Operational 
Evaluation

Hardware
Software

System 
Test

System 
Definition

TD TD

TD

Capability 
Definition

OCD
FPS

SOW

TD



Acquisition and Support Technical Data



Support System

Support System 
Constituent Capabilities

Operating
Support

Engineering 
Support

Maintenance 
Support

Supply 
Support

Training 
Support

Technical Data

Processes

People

Facilities

Equipment

IM Systems

Technical Data

Processes

People

Facilities

Equipment

IM Systems

Technical Data

Processes

People

Facilities

Equipment

IM Systems

Technical Data

Processes

People

Facilities

Equipment

IM Systems

Technical Data

Processes

People

Facilities

Equipment

Spares and Packaging

IM Systems



Support System Functional Baseline
• complete, verifiable set of Support System 

requirements
• Support System Specification becomes the 

basis for the SSFBL and the development 
and verification of the Support System

Technical Data List

Technical Data List
• The complete list of technical data required to enable 

the Support System Functional Baseline to be met

MSTDT

Drawing List

TDL

PUBTREE

MTDI

Master Technical Data Index
TML



Statement of Work

Technical Data
• Implementation

– create, develop or acquire the technical data in 
accordance with the Approved TDP

– deliver the technical data in accordance with 
the Approved TDL

Technical Data PlanTechnical Data List



Statement of Work

Hierarchy of Management Plans

TDP

PMP

ISPSEMP

DAL

SWLISTSWSPSWMP

TDL

MTDI

Software

Technical Data
TDSR 

Schedule

Products 
of the 

Process

Systems Engineering Management Plan
Integrated Support Plan

Project Management PlanSoftware Management Plan
Software Support Plan

Technical Data PlanMaster Technical Data Index
Data Accession List

Software ListProcess



Link to Rights and Restrictions

Software List

Technical Data List

TDSR Schedule



Differences between the Templates

SM

CM2

CM1

Strategic Materiel
large scale design, development and integration

Complex Materiel (Volume 2)
major components exist but considerable effort is 
required to integrate these or to develop new 
components or interfaces

Complex Materiel (Volume 1)
no significant design and development

SPT

SPTS

Support 
Support Short



Contacts

ASDEFCON Statements of Work
• Mr Roger Mohr

Director
ASDEFCON SOW Policy

Technical Data and Software
• Mr Paul Steinback

Deputy Director
Engineering and Technical Management Control



ASDEFCON Technical Data and Intellectual 
Property Framework

Session 2 
Ownership and Licensing Regime
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Strategic Materiel Table of Contents
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Clauses 5.2 – 5.6 cover the five 
different categories of 
TD/Software

Contract material is a ‘sixth’ 
category of material (not 
TD/Software)

Clauses 5.8 – 5.11 contain 
provisions that apply to all 
categories

The restrictions schedule (TDSRS) 
gets its own subclause



Ownership and Licensing regime

Ownership of IP created under Contract

Highly Sensitive 
TD
/

Highly Sensitive 
Software

TD
/

Software

Commonwealth 
TD
/

Commonwealth 
Software

Owned by 
Contractor / 
other parties

All other 
GFM

GFM 
(specified –

Contractor 
owned)

Owned by the 
Cth

Owned by Contractor
Commercial TD

/
Commercial 

Software

Default Position Exceptions Ownership not 
assigned

Contract
Material
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Presenter
Presentation Notes
As I mentioned, the Default position is that the Contractor will own the IP in the TD, Software and Contract Material created under the Contract.  An exception to this is Commonwealth TD /Software which will be owned by the Commonwealth. 

The Commonwealth will also retain the rights in modifications / updates to GFM. However, the parties can agree that the Contractor own the new IP in certain items of GFM.

No change to ownership for Commercial items





Ownership and Licensing regime

TD/Software Category What action can be taken By Whom? For what purpose
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Use / SublicenceTechnical Data / 
Software

CTH Defence Purposes

Third Party
‘default’ activities

Other purposes Subject to R. 

Highly Sensitive 
TD / Software Use / Sublicence

Defence Purposes Subject to R. 

Other purposes Subject to R. 

CTH

Third Party

best commercial terms available 

Commercial
TD  
/ 

Commercial 
Software

Key Commercial 
Item

Other 
Commercial TD 

/ Software

Use / 
sublicence

best 
commercial 
terms

CTH

Third Party
‘default’ activities Subject to R. 

CTH

Presenter
Presentation Notes
Licence focusses on: 
how the TD and Software may be used; 
who can do those things – for example, the Commonwealth or a third party.
what the TD and Software itself may be used for

TD / Software:   
Starting with general TD or Software – that is, TD or Software that does not fit into any of those other categories. This can be used by the Commonwealth for Defence Purposes. This right cannot be made subject to any restrictions.  

The TD and Software can also be sublicensed to a third party for certain "default activities". These are basic routine activities relating to the Supplies  (eg installing, configuring, operating, maintaining, training etc). Given the importance of these activities, the Commonwealth's right to sublicense cannot be made subject to any additional restrictions.

Highly Sensitive TD / Software:  
As I mentioned, this category includes highly sensitive TD or Software where the disclosure would have a major adverse effect on a Contractor. It is not enough that it is Background IP – because a lot of Background IP might be needed for those basic "default" activities such as operating and maintaining the Supplies.  It is the real "crown jewels"

Commercial TD / Software:  
As I mentioned, Commercial TD and Software relate to "off the shelf" Commercial Items. It is not feasible nor value for money to require broad IP rights from suppliers of Commercial Items.  As such the requirement is generally to obtain "best available commercial terms".  

However, the clauses recognise that "best available terms" may not be appropriate in all cases. For example, geographic limitations, or limitations on the use of the product for military purposes or in aircraft etc. There may be some commercial items that are critical and cannot be easily replaced with another item. These may be large value items that are important to the Supplies. 

For Commercial Items provided by the Contractor, Approved Subcontractors or Related Bodies Corporate a different approach is taken. These are referred to as Key Commercial Items. These parties have been specifically engaged for this project, so we should be able to do better than "best available terms". As a baseline, the Contract requires a licence for default activities – but this can be modified and restricted as required. 





Ownership and Licensing regime

TD/Software Category What action can be taken By Whom? For what purpose
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Contract Material Use / Sublicence
CTH

Third Party

Defence Purposes

Other purposes Subject to R. 

Commonwealth 
TD / Software

Contractor Contract obligations

Subcontractor Perform its obligations 
under the Subcontract

Use / sublicence
Subject to R. 

Subject to R. 

GFM
(modifications 

owned by the Cth)

Contractor Contract obligations

Subcontractor Perform its obligations 
under the Subcontract

Use / sublicence
Subject to R. 

Subject to R. 

Presenter
Presentation Notes
Contract Material: This can be used by the Commonwealth for Defence Purposes and sublicensed to third parties (subject to confidentiality restrictions)

Commonwealth TD / Software / GFM: The Commonwealth will be the owner and will licence to the Contractor and Subcontractors for the purpose of perform their obligations to the Commonwealth.



Key Concepts

Rights to Use and Sublicense

• Non-exclusive licence for TD, Software or Contract Material

• Worldwide and perpetual

• No additional payment required (e.g. Royalty)

• Cannot be revoked

• Does not grant a right for the Cth to Commercialise 
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Sublicence
• Cth can only sublicence on terms that comply with the requirements of the sublicensing 

restrictions

Use
• use, reproduce, adapt and modify the TD, Software or Contract Material in accordance with 

the licence / sublicence

• disclose, transmit and communicate the TD, Software or Contract Material to officers, 
employees or agents or to a sublicensee

Licence

Presenter
Presentation Notes
In order to understand the new ownership/licensing framework, it is important to understand the rights that the Commonwealth is actually conferred in the TD/Software. 

Licence:
he Commonwealth shall receive a broad non-exclusive licence of IP that is: 
worldwide and perpetual;
does not require any additional payment; and
cannot be revoked.
This does not, however, include a right for the Commonwealth to exploit the IP for  a commercial return. 

Use:
The definition of Use reflects the terminology in IP legislation or terms commonly used in the context of IP. 
Use means to:
use, reproduce, adapt and modify the TD, Software or Contract Material in accordance with the licence; and
disclose, transmit and communicate the TD, Software or Contract Material: 
to the licensee's employees, officers and agents; and 
to a sublicensee under a sublicence granted in accordance with the licence.
Sublicence:
Provision  of Sublicence is subject to specific sublicensing restrictions, which are set out in clause 5.8.
I will discuss these sublicensing restrictions further below. 




Key Concepts

Installation or 
configuration

Physical 
Integration

Operating or 
Maintaining

Training

Removing or 
uninstalling

Decommissioning 
or destroying

“Other 
Defence 

Purposes”‘Default’ 
purposes / 
activities

Responding to a 
request

Rectifying Defects

Selling or transferring to 
third parties

Manufacture

Developing or acquiring 
replacement capability

Modifying, Developing, 
Upgrading

Technical Integrity

Studies, analyses or 
investigations

Research & development

Selling or transferring to 
third parties
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Defence Purposes / default purpose and other purposes

Presenter
Presentation Notes
Use:
Commonwealth may Use the IP for "Defence Purposes".
"Defence Purpose" has a broad meaning. 
This  means a purpose related to the defence and defence interests of Australia, the national security of Australia, the provision by Defence of aid or assistance (in respect of an emergency or disaster) or peacekeeping or peace enforcement activities.  

Sublicence:
The Commonwealth's right to Sublicense the IP is unrestricted for certain "default" purposes. 
The Default Purposes are those activities which are considered integral to the Commonwealth's ability to undertake a range of routine activities with respect to the Supplies provided under the Contract and achieve the required Capability and strategic objectives of the Contract.  
The "default" activities are:
installing or configuring the Supplies;
physically integrating the Supplies with other systems;
operating or maintaining the Supplies;
rectifying any Defect in the Supplies where the Contractor has failed to rectify the Defect;
undertaking training in relation to the Supplies;  
removing or uninstalling the Supplies;
decommissioning or destroying the Supplies; and
enabling the person to respond to requests for tender.




Ownership and Licensing Regime

Sublicensing Restrictions: Commonwealth Service Providers
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Sublicence to 
Cth Service 
Providers

• Commonwealth may grant a Sublicence to Commonwealth Service Provider to Use the TD 
or Software to enable the them to perform their obligations, functions or duties to the 
Commonwealth.

Restriction on 
Sublicensing 
to Excluded 

Parties

• Certain competitors may be designated as "Excluded Parties" in the TDSRS, these persons 
will be prohibited from being Commonwealth Service Providers.

Sublicensing 
on 

alternative 
basis

• Designation of an "Excluded Party" will not prevent the Commonwealth from granting a 
Sublicence to that person on another basis permitted under the Contract. 

Commonwealth Service Providers 
A person (including an officer or employee of the person) engaged to perform a function, or discharge a 

duty, of the Commonwealth. 



Ownership and Licensing Regime

Sublicensing Restrictions

Sublicence must have 
the same restrictions as 

apply to the 
Commonwealth

Sublicence rights to be 
limited to what is 

reasonably necessary 

Sublicense must expire 
when no longer required 

Further sublicences
to be subject to same 

conditions

Sublicensing 
Restrictions
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Presenter
Presentation Notes
As noted earlier in the presentation, the Commonwealth's right to sublicence is  subject to additional restriction under clause 5.8 of the COC. 
The key restrictions to note are as follows: 

Same Restrictions as Commonwealth: Sublicence must at least have the same restrictions as apply to the Commonwealth. 

Reasonably Necessary: Sublicence rights to be limited to what is reasonably necessary.

No Longer than required: Sublicence must expire when no longer required.

Further Sublicences: Further sublicences shall be subject to these conditions.




Restrictions: Linkage to TDSRS / TDL/ SwList

Tender Process: Identifying  proposed restrictions
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• Tenderers will be required to 
provide a draft TDSR Schedule as 
part of the tender process

• The draft TDSR Schedule should 
specify those restrictions the 
Contractor will require under any 
resulting Contract

• The Commonwealth to assess the 
impact of these restrictions on its 
ability to achieve the intended 
capability

Tenderer provides 
draft TDSR 
Schedule

Draft TDSR 
Schedule 
proposes 

restrictions

Commonwealth 
assesses impact 

of restrictions on 
achieving 
capability



Restrictions: Linkage to TDSRS / TDL/ SwList

TD & Software Rights Schedule

40

TDSR Schedule

Conditions of Contract

Master TD Index
Publications Tree

Training Materials List

Technical Doc Tree

Drawings List

Data Accession List

Technical 
Data List

Software List

Statement of Work

• TD & Software Rights (TDSR) 
Schedule sets out the exceptions to 
the rights to be granted under CoCs

• TDSR Schedule not comprehensive list 
of all TD/Software delivered (or 
required to be delivered) under 
Contract

• TDSR Schedule links to the Approved 
TD List and Software List

• Data Accession List (DAL) – records all 
TD created or used for the Contract 
(but not delivered)

Presenter
Presentation Notes
There is a new Attachment in place of the old IP Plan. The TD & Software Rights Schedule or TDSR Schedule is the place where any modifications to the IP provisions are set out. 

Unlike the IP Plan, the TDSR Schedule is not an exhaustive list of all TD or Software. It only lists TD or Software where a restriction applies to the Commonwealth's rights under the Conditions of Contract. 

There have also been some other changes to some of the data items under the Contract. A number of TD-related lists have been consolidated into a single master index – known as the Master TD Index or MTDI. 

The TDSR Schedule links to the Technical Data List and the Software List which are the more comprehensive lists of TD and Software.

The Data Accession List is used to record all TD created or used under the Contract which is not otherwise set out in the MTDI. 





IP issue 
identified

Contractor 
Notice Change scope of 

Contract

Require alternative 
supplier

Waive the IP 
requirement

Commonwealth 
may take action

Other action to 
remedy the issue 
or mitigate effects

Additional Provisions

Failure to obtain IP rights
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The Contract recognises that Contractors can sometimes experience issues in obtaining IP rights for TD, Software and Contract Material.  An inability or failure to obtain IP rights in accordance with the Contract is a breach.

The Contract also includes a process to assist Contractors to resolve issues in obtaining IP rights.

If the Contractor gives notice (or if the Commonwealth considers that an IP issue has arisen), the Commonwealth may take steps to resolve the IP issue in the best overall interests of the Capability.  

For example, if the Contractor is having difficulty securing IP rights from a proposed Subcontractor, one solution might be for the Contractor use alternative goods or services or modify the design so that the proposed Subcontractor is not required.

This process does not limit the Commonwealth's other rights under the Contract or the Contractor’s obligations under the Contract, unless the Commonwealth agrees to waive or modify a requirement of the Contract as a result of the IP issue.




Additional Provisions

Additional IP Provisions

• No Commercialisation
• Delivery (Including Electronic Delivery)
• Subcontractor IP Deeds
• Patents, Registrable Designs and Circuit Layouts

Rights

• Updates to TDSR Schedule
• Markings
• Escrow (Optional)

Management of TD and Software

• Export Approvals
• Existing IP Licences

Interaction with other provisions
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There are a number of other aspects to the new rights regime:
No Commercialisation: The Commonwealth is not permitted to commercialise – which is defined as exploiting the IP for payment a commercial return

Delivery obligations: Electronic delivery is recognised – by making the TD or Software accessible on a Contractor system or transferring it to a Commonwealth system 

IP Deeds: The Contractor is still required to obtain IP Deeds – but there is now more flexibility. The parties can agree whether an IP Deed is required for particular Approved Subcontractors. The content of the IP Deed has also been reviewed.

IP warranties: The warranties have been updated to take into account the new TD / Software regime. 

Patents, Registrable Designs and Circuit Layouts: the Contract includes provisions relating to Patents, Registrable Designs or Circuit Layouts
There are also changes to the way rights are managed:

Markings: The Contractor will use markings for TD, Software or Contract Material. The Contractor is required to ensure that any markings are accurate and properly reflect the rights of all relevant parties

Escrow: There are some optional clauses which allows TD or Software to be placed into "escrow". This means it is held by an independent third party (an "Escrow Agent") and not released to the Commonwealth unless defined "release events" occur; 

Failure to obtain IP rights: The Contract includes a process to assist Contractors to resolve issues in obtaining IP rights (e.g. from Subcontractors).  

Finally there are some provisions which deal with how the IP regime works with other parts of the contract and other arrangements:

Export Approvals: the Contract expressly recognises that the IP regime does not interfere with the obligations of either party to comply with an export approval;

Confidentiality: The confidentiality obligations have been better integrated with the IP clauses. These amendments ensure that confidentiality obligations do not further restrict the Commonwealth's rights.  

An exception to this is Contract Material which is likely to include Confidential Information (eg rates, pricing information) – as this is usually specific to the Contractor – it cannot be disclosed except in limited circumstances or with the Contractor's consent. 




Additional Provisions

Warranties: TD and Software 

• TD and Software listed (in the TDL and Software List) 
will enable the requirements of Support System 
Functional Baseline to be metTDL and Software List

• Rights granted will not prevent the Materiel System 
being used and supported as provided for in the 
ContractMateriel System

• Rights granted in relation to a Key Commercial Item 
shall be on terms no less favourable than the best 
commercial terms availableKey Commercial Items

• TD listed in the MTDI and DAL (taken together) 
includes all of the TD used or generated by the 
Contractor and its Subcontractors in performance of 
the Contract

MTDI and DAL
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TD and Software Warranties
New warranties have been provided under clause 5.16 in respect of TD and Software, as follows:

TDL and Software List:  TD listed in the Approved TDL and the Software listed in the Approved Software List shall enable the relevant requirements of the Support System Functional Baseline to be satisfied

Materiel System:  Rights granted to the Commonwealth in accordance with clause 5 (including in relation to Commercial TD and Commercial Software), will not prevent the Materiel System from being used and supported as provided for in the Contract

Key Commercial Items:  Rights granted to the Commonwealth in accordance with clause 5.4.3a in relation to a Key Commercial Item shall be on terms that are no less favourable than the best commercial terms available to the Contractor

MTDI and DAL:  TD listed in the MTDI and the DAL (taken together) includes all of the TD used or generated by the Contractor and its Subcontractors in the performance of the Contract

IP Warranties
The TD and Software warranties are in addition to the more general IP warranties under clause 5.17.  These provide that the Contractor must warrant that in respect of IP assigned:

The assignor has the right/title/authority to assign the rights under clause 5;

Must notify the Commonwealth if it becomes aware of any challenge, claim or proceeding. 

If an infringement of a third parties IP occurs, the Contractor is required to use its best endeavours to modify the item, procure additional rights or remove the item from the Supplies. 




Additional Provisions

Integration of IP and Confidentiality

Closer integration of IP and confidentiality

Right to sublicense for confidentiality disclosure 
purpose

Confidentiality Deed Poll requirements

Expanded list of permitted disclosures
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ASDEFCON Technical Data and Intellectual 
Property Framework

Further Information
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Contract Risk Module 2 Training

• Contract Risk Module 2: ASDEFCON Technical Data 
and Intellectual Property
– Intended to be open to both Defence and Industry to 

attend in future

• Send EOI’s to 
procurement.ASDEFCON@defence.gov.au
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Further Information

• Primary Communication: Website:
– Internal: 
http://drnet.defence.gov.au/casg/commercial/CommercialPolicyFramework/Pages/ASDEFCON-Technical-
Data-and-Intellectual-Property-Framework.aspx

External:
https://www.defence.gov.au/CASG/DoingBusiness/ProcurementDefence/PoliciesGuidelinesTemplates/Defenc
e%20Procurement%20Policy.asp

• ASDEFCON TD / IP Commercial Handbook

• Technical Data Management Handbook

• Campus

• POC: procurement.ASDEFCON@defence.gov.au.
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Questions?
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