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Introduction 

Since its inception, there has been a clear separation in international law between the law of war and the 
law of peace. The divide has been supported by a belief that war was the sole purview of the state. 
However, following the end of the Cold War, the nature of conflict changed. The move to a unipolar world, 
coupled with a new wave of democratisation and the increasing globalisation of information and 
economic power, are credited with triggering a surge in micro-nationalism and sometimes violent claims 
of self-determination. This has resulted in a shift in the balance of conflict from conventional, interstate 
wars, predominantly driven by political factors, to low-intensity, intrastate wars, predominantly driven 
by human factors.1 

Over the past 60 years, the number of intrastate wars has doubled, meaning approximately 80 per cent of 
all conflict now involves a non-state actor.2 As the trend in conflict continues to be dominated by 
intrastate wars, or more frequently termed ‘non-international armed conflict’, it is useful to understand 
the relationship that non-state actors have with international law.  

Until the release of Additional Protocols I and II in 1977, the 300 words contained in Common Article 3  to 
the Geneva Conventions was the sum total of international law applicable to parties engaged in intrastate 
conflict. Since then, several rulings have provided more detailed interpretations of the laws applicable to 
non-state actors.3 There have also been a number of treaties concluded (or revised) that seek to regulate 
non-international armed conflict.4 But as Anthea Roberts and Sandesh Sivakumaran have noted, with this 
growth comes anomaly as only states have the authority to make international law.5 Moreover, if the 
notion that international law is derived from the consent of those it governs remains true, there is a 
disconnect in whether international law can bind the non-state actor. 

As the ADF embarks on Operation OKRA, in support of the international effort to combat the Islamic State 
terrorist threat, it is timely to review what methods may exist to hold non-state armed groups 
accountable to humanitarian norms.6 To that end, this article will examine which rules of international 
humanitarian law apply to non-state armed groups and to what extent they are legally capable of 
contributing to the formation or interpretation of the rules. In doing so, it will highlight the importance of 
status by reviewing the legal personality of non-state actors, before discussing which rules bind them. It 
will conclude by discussing the contribution non-state armed groups are capable of making to 
international law and how this may benefit the conduct of future military operations.  

The importance of status  

As with all forms of law, understanding the legal personality of those involved is an important first step. 
That begins with knowing who they are. International humanitarian law is the field of law that governs 
how wars are fought and it presently recognises two types of armed conflict, namely:  

 International armed conflict, where two or more opposing ‘high contracting parties’ (states) resort 
to armed force against one another, even if a state of war is not recognised by one of them. This 
may also include conflicts where people are fighting against colonial domination, alien occupation 
or racist regimes while exercising their right to self-determination;7 and 

 Non-international armed conflict, which takes place in the territory of a state between its armed 
forces and those of a non-state armed group which, under responsible command, exercises control 
over a part of its territory to enable them to carry out sustained military operations. This does not 
include internal disturbances, such as riots, isolated and sporadic acts of violence and other acts of 
a similar nature which are not armed conflict.8 
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Criteria to support the classification of conflict can be derived from Additional Protocol II to the Geneva 
Conventions [1977] and the ruling of the International Criminal Tribunal Yugoslavia in the Tadic case 
[1999]. Additional Protocol II employs the terms ‘sustained’ and ‘concerted’ to describe the nature of 
operations to be considered when implementing the Protocol. The Tadic ruling held that a non-
international armed conflict exists when there is ‘protracted armed violence between governmental 
authorities and organized armed groups or between such groups within a state’.9 Consequently, non-
international armed conflict is generally defined by satisfaction of two criteria: intensity and 
organisation.10 Where these criteria are unable to be satisfied, human rights law would apply. 

Notwithstanding the importance of intensity in declaring a non-international armed conflict, the 
requirement to demonstrate ‘organisation’ is perhaps more pertinent to understanding how a non-state 
armed group may be bound by international law. To that end, the UN defines it as a group that:  

[Has] the potential to employ arms in the use of force to achieve political, ideological or economic 
objectives; [but] are not within the formal military structures of States, State-alliances or 
intergovernmental organizations; and are not under the control of the State(s) in which they operate.11 

Membership to a non-state armed group is based on an individual continuously assuming a function for 
the group involving its direct participation in hostilities.12 By assuming a continuous combat function, 
members forfeit their status as civilians and therefore their entitlement to protection against direct 
attack.13 However, as noted by the International Committee of the Red Cross, in its Interpretive Guidance 
on the Notion of Direct Participation in Hostilities under International Humanitarian Law, assuming a 
continuous combat function ‘does not imply de jure entitlement to combatant privilege’ that would be 
afforded to a combatant acting on behalf of a state.14 This correctly infers that a conflict involving a non-
state armed group operates on a different set of rules than a conflict between states. So how are non-state 
armed groups bound by international law and what rules apply? 

The application of international law to non-state armed groups 

While non-state armed groups have no independent international legal personality, several arguments 
justify the applicability of international humanitarian law to them. The most favoured argument posits 
that non-state armed groups are bound by customary international law, which is codified in Common 
Article 3.15  

A recent study by the International Committee of the Red Cross has also shown that a number of 
customary rules correspond with the provisions in Protocol I, including the principle of distinction 
between civilian and combatants; the distinction between civilian objects and military objectives; the 
prohibition of indiscriminate attacks; the obligation to respect and protect medical and religious 
personnel and units; the obligation to protect enemy hors de combat (outside the fight); and the 
prohibition on attacking objects that are indispensable to the population.16 An alternative view holds that 
the rules of international humanitarian law bind individuals through domestic law and the 
implementation of these rules into national legislation or their direct applicability of self-executing 
norms.17  

Common Article 3 to the Geneva Conventions [1949] is the cornerstone of international law applicable to 
the non-state armed group. It obliges all parties to the conflict to treat those who have laid down their 
arms, or are hors de combat, humanely and without adverse distinction.18 While it does not deal directly 
with the conduct of armed conflict, it does imply the principle of civilian immunity, by prohibiting 
‘violence to the life and persons taking no active part in hostilities’.19 However, Common Article 3 is a very 
generic set of rules which, if viewed critically, fails to clearly outline how far protection extends with 
regard to special protections (for example, to doctors, medical personnel, the emblem etc). It also fails to 
provide guidance on the treatment of detainees or the means and methods of warfare. 

To address some of the deficiencies in Common Article 3, Additional Protocol II was adopted in 1977. This 
Protocol focuses on the protection of victims in non-international armed conflict and provides guidance 
on who and what may be protected from direct attack, as well as listing a fundamental set of guarantees. 
Yet Additional Protocol II falls short on details regarding the permissible means and methods of warfare, 
and fails to provide a direct prohibition against indiscriminate attacks or establishing a mechanism for 
criminal enforcement.20  
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Since the release of Additional Protocol II, there have been a number of other conventions adopted that 
impact non-state armed groups, including the Convention on Certain Conventional Weapons [1980]; the 
Chemical Weapons Convention [1993]; the Ottawa Convention banning anti-personnel land mines 
[1997]; and, the Statute of the International Criminal Court [1998]. Each of these conventions regulates 
the conduct of armed conflict, ranging from the means of warfare to the permissible methods. However, 
the applicability of their rules to non-state armed groups is seldom stated clearly. Rather, their texts 
usually prohibit the state from certain means or methods of war and require it to implement national 
measures to ensure compliance by persons in its territory or jurisdiction. This raises the question of how 
accountable a state can be when it does not have effective control over some (or all) of its territory.  

Territorial control is a key feature of state-ship. The International Criminal Tribunal Yugoslavia ruling in 
the Tadic case noted that effective control of an non-state armed group over an area can, for the purpose 
of applying  customary international law, de-link it from the sovereign state. This was later referenced in 
the report of the Darfur Commission.21 The result is a layering of law—domestic, treaty and, where 
necessary, customary international law—that binds a non-state armed group to the humanitarian 
principles espoused by states.  

Non-state armed groups contribution to international law 

It is clear from the above that the doctrine underpinning the creation and governing of international law 
is highly ‘statist’ (that is, the belief that the state should control either economic or social policy, or both, 
to some degree). This assertion is reinforced through the definitive reference on the sources of 
international law, namely Article 38(1) of the Statute of the International Court of Justice. The Article 
articulates four sources of international law, being international conventions; international customs; 
general principles of law recognised by civilised nations; and judicial decisions and teachings of the most 
highly-qualified publicists.22 With three of the four sources residing in the exclusive remit of states, how 
can non-state armed groups contribute to international law and to what extent are they legally capable of 
doing so? 

First, Common Article 3 encourages ‘the parties to the conflict’ to enter into special agreement on all or 
part of the other provisions of the Convention(s). Similarly, the Convention on Certain Conventional 
Weapons [1980] also offers that the ‘high contracting party and the authority’ may choose to apply the 
obligations of Additional Protocol I.23 These examples demonstrate the ability of non-state armed groups 
to legally enter into international agreements that would be directly applicable to any conflict they were a 
party to. 

Second, flexibility exists within the Geneva Conventions to enable non-state armed groups to lawfully 
accede or accept the treaty. The Common Article 60/59/139/155 states that accession is open to any 
‘power’, rather than to any ‘state’. Similarly, Article 2(3) also uses the term ‘power’ to denote who may be 
bound by the treaty.24 If the term ‘power’ can be linked to the capacity for effective control, as was the 
situation in the Tadic case, then there is scope for non-state armed groups to accede or accept the Geneva 
Conventions.25  

Third, the inclusion of actions by non-state armed groups when considering customary norms has 
influenced UN reporting in its work regarding the protection of children, among other projects. The UN’s 
broader approach has also sought to apply these norms prior to the determination of the existence of an 
armed conflict, and recognising non-state armed groups as parties to the conflict. Some commentators 
believe this is the first step in a more descriptive and normative framework, where ‘the law reflects 
existing cannons of behavior by all concerned’.26  

There are several benefits to military operations by allowing non-state armed groups to contribute to 
international law—most notably, the increased likelihood that opposing forces will abide by 
humanitarian norms. A study by the International Council on Human Rights Policy found that armed 
groups which commit to written codes of conduct are more likely to respect human rights.27 For the 
military forces participating in the conflict, this means a lower probability of antagonists using inhumane 
tactics, like torture or the execution of captives as the methods of war.28 It may also support a faster 
stabilisation effort, with potentially less damage to essential infrastructure, such as hospitals, water and 
power supplies or other objects protected under the Geneva Conventions. 
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In addition to the direct benefits of non-state armed groups contributing to international law, there are 
also some less obvious advantages to future military operations. Anthea Roberts and Sandesh 
Sivakumaran highlighted one example where the written agreement of the Sudan People’s Liberation 
Movement/Army to prohibit the use of anti-personnel landmines enabled the Government of Sudan to 
ratify the Ottawa Convention.29  

Their example is supported by Martin Barber, former director of the UN’s Mine Action Service, who 
commented that ‘it is clear from conversations with senior officials of the Government, that they would 
not have felt able to ratify the Treaty, if the Sudan People’s Liberation Movement/Army had not already 
made a formal commitment to observe its provisions’.30 The ability to gain a national consensus on this 
issue, in spite of the ongoing conflict, has no doubt saved lives and made the environment safer for the UN 
Mission in the Sudan. 

However, allowing non-state armed groups to contribute to international law is not without its critics. 
The principal concern of states is the perceived legitimisation of the group. Consequently, governments 
tend to refer to these groups as terrorists or criminal organisations. The challenge in progressing the 
ability of non-state armed groups to influence international law has been neatly summarised by the 
former director of the Geneva Academy of International Humanitarian Law and Human Rights, Professor 
Andrew Clapham, who asserted in 2010 that:  

As long as governments remain content to allow other governments to self-determine the existence of an 
opposing party to an armed conflict, the application of customary international law to armed non-state 
actors will remain problematic.31 

Conclusion 

This article has examined the rules of international humanitarian law applicable to non-state armed 
groups, and the extent to which the groups are legally capable of contributing to their formation or 
interpretation. In doing so, it has noted that international humanitarian law is only applicable in times of 
international armed conflict or non-international armed conflict; outside this, human rights law would 
govern the actions of the group. The article has also highlighted that members of non-state armed groups 
are considered to be performing a continuous combat function and therefore forfeit their status as 
civilians and their entitlement to protection against direct attack. 

It has also been noted that while non-state armed groups have no independent international legal 
personality, they are still bound by treaty law, customary international law and domestic laws ratifying 
treaty provisions. However, non-state armed groups are capable of influencing these laws. Specifically, 
Common Article 3 advocates for the parties to a conflict to enter into special agreements to cover other 
parts of the conventions; a point repeated in the Convention on Certain Conventional Weapons. They may 
also lawfully accede or accept the Geneva Conventions. Perhaps the most influential way that non-state 
armed groups are able to influence future law is through the inclusion of their customary norms in 
general reporting.  

Several benefits to future military operations of allowing non-state armed groups to contribute to 
international law have been highlighted, including the increased likelihood of antagonists complying with 
humanitarian norms—which has the potential to make a conflict safer through the elimination of 
inhumane methods of war such as torture. Further, the adoption of protectionist principles found in the 
Geneva Conventions could also assist in preserving essential infrastructure and therefore reduce 
reconstruction requirements. It was also demonstrated that entering into written agreements with non-
state armed groups can support the broader acceptance of international law, with reference to the 
Sudanese ratification of the Ottawa Convention. 

As international law is intrinsically linked with a state’s sovereignty, it is understood that any change that 
may impact one will be resisted by the other. Despite the growing trend of intrastate war, the legal 
framework for the non-state armed group remains immature. As Anne Petitpierre has remarked: 

International humanitarian law has always sought to strike the best possible balance between legitimate 
concern for the security of the State and its citizens on the one hand and the preservation of human life, 
health and dignity on the other.32 
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