
REASONS FOR RULING ON COMPLAINT CONCERNING  

CONDUCT OF A LAWYER SAID TO BE WORKING FOR 

THE INSPECTOR-GENERAL OF THE AUSTRALIAN DEFENCE FORCE 

AFGHANISTAN INQUIRY 

Note: In this public version, pseudonyms have been substituted for the names of certain witnesses in 
order to protect their identity. 

INTRODUCTION 

1. On 14 December 2016, the Chief of the Defence Force directed the Inspector-General
of the Australian Defence Force (IGADF), under s 110C(f) of the Defence Act 1903 (Cth), to
inquire into a matter concerning the Defence Force, in substance whether there is any substance
to rumours of breaches of the Law of Armed Conflict by elements of the Special Operations
Task Group in Afghanistan during the period 2005 to 2016.1 As an Assistant IGADF, I was
directed under s 10(2)(a) of the Inspector-General of the Australian Defence Force Regulation
2016 to conduct the Inquiry, and a number of other Assistants IGADF, some of them lawyers
and some of them not, were directed to help me do so.2

The complaint 

2. On 28 June 2018, Mark O’Brien Legal wrote to the Inquiry, on behalf of their client Mr
Ben Roberts-Smith, VC, MG, relevantly in the following terms [sic]:

Allegations involving a lawyer working for the Inquiry 

On or about 12-13 May 2018 (the Mothers’ Day weekend), a lawyer told an acquaintance of our 
client that “if you know anyone looking to go into business with BRS then tell them to be careful, 
I am working on a case against him”.  We understand that that lawyer is related to Ms Catherine 
Arnold and that the conversation occurred at a social event in Sydney. 

This is a disturbing incident.  We believe that the said lawyer is working for the Inquiry.  The 
comments made by the lawyer are defamatory, embarrassing, demonstrates bias against our 
client and, again, raises a serious concern about the integrity of the Inquiry.  It is a highly 
unsatisfactory that our client has been the subject of defamatory gossip by members of the 
Inquiry’s staff. 

Please confirm by 4pm on Friday 29 June 2018 that the Inquiry will investigate this 
allegation and inform us of the outcome. 

If you do not investigate this allegation, my client reserves the right to report it to the Chief of 
the Australian Defence Force and to express his concerns as to the conduct of the Inquiry and 
the integrity of its staff. 

1  Chief of Defence Force Direction to Inspector‐General of the Australian Defence Force – 
Concerns regarding Special Operations Command of   as amended by   Amendment 
1 to Chief of Defence Force Direction to Inspector‐General of the Australian Defence Force – Concerns regarding 
Special Operations Command  . 
2  Direction to Assistant Inspector‐General of the Australian Defence Force of  . 
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3. The allegation included that the lawyer was “working for the Inquiry”, and extended to 
“members” (in the plural) of the Inquiry’s staff.  Subsequent correspondence included assertions 
that “The lawyer’s comments are defamatory and reveal a disturbing bias against our client”,3 
that “Failing to properly investigate this matter reinforces a reasonable apprehension of bias 
against our client”,4 and a submission that “Whoever has breached their duty should be removed 
from the Inquiry forthwith, be made the subject of an inquiry to ascertain whatever other 
information has been disclosed by that person and to whom, and should be directed to apologise 
to our client”.5 
 
4. This correspondence has been treated as a complaint of bias – or at least of a reasonable 
apprehension of bias – on the part of the Inquiry, and of misconduct (by breaching the 
obligations of confidence inherent in the private character of the Inquiry) by the lawyer 
concerned. 

 
5. The complaint has been aired in public.  On 10 August 2018, in proceedings in the 
Federal Court of Australia between Mr Roberts-Smith and Fairfax, counsel for Mr Roberts-
Smith said:6 

 
And, your Honour, in due course I’m going to provide you with a confidential exhibit which will 
show communications between those instructing me and the Inspector-General of the Australian 
Defence Force, concerning issues relating to publications that have occurred previously, and 
confirmation from the Office of the Inspector-General of three things. … And thirdly, the fact 
that they are conducting their own inquiry in relation to whether a lawyer associated with that 
inquiry disclosed something in relation to the inquiry at a function, and secondly in relation to 
allegations that a particular individual who has appeared before that inquiry, as to his conduct in 
attempting to interfere with the evidence of witnesses who have been called before that inquiry. 
 

6. In further proceedings on 6 September 2018, counsel for Mr Roberts-Smith said:7 
 

There is a complaint that has been made, as self-evident on the part of the documents not 
redacted, by my client about potential misconduct by a lawyer working for the Inspector-
General. 
 

7. Counsel for Fairfax was more expansive:8 
 

If your Honour goes to page 47 of MOBL1, your Honour will see, in the two paragraphs at the 
bottom of the page under the heading Allegations Involving a Lawyer Working for the Inquiry, 
that an allegation was made by Mr Roberts-Smith through Mr O’Brien that a lawyer working for 
the investigation told an acquaintance of Mr Roberts-Smith that, effectively, “Anyone looking 
to go into business with him should be careful. I am working on a case against him.” 

                                                            
3 Letter from Mark O’Brien Legal to IGADF of 12 July 2018; Letter from Mark O’Brien Lawyers to IGADF of 13 
August 2018.  
4 Letter from Mark O’Brien Legal to IGADF of 13 August 2018.  
5 Letter from Mark O’Brien Legal to IGADF of 13 August 2018. 
6 Roberts‐Smith v Fairfax Media (FCA, NSD1440/2018), Transcript, 10 August 2018, p4.11‐4.24.  In this and the 
following quotes from transcript, corrections have been made to the spelling and punctuation of names and 
titles. 
7 Roberts‐Smith v Fairfax Media (FCA, NSD1440/2018), Transcript, 6 September 2018, p37.08‐37.11.   
8 Roberts‐Smith v Fairfax Media (FCA, NSD1440/2018), Transcript, 6 September 2018, p62.25‐63.14. 
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There’s then an identification of somebody to whom that lawyer is said to be related and that the 
conversation took place at a social event. It’s described as a “disturbing incident” and various 
criticisms are offered in that next paragraph. If it’s a lawyer working for the inquiry, criticism is 
offered that it is unsatisfactory that such a person would spread defamatory gossip at a social 
function. It indicates bias, etcetera. 
 
That is then picked up in correspondence at page 45 where Wing Commander McKay in his 
letter of 3 July 2018, responds to Mr O’Brien’s letter of 28 June, and your Honour will see, on 
page 45 under the heading Allegation Concerning an Unspecified Lawyer, that Wing 
Commander McKay says “Preliminary inquiries have not identified any lawyer working for the 
inquiry who fits the description in the 28 June letter, but please provide some more information, 
such as the identity of the lawyer said to be working for the investigation who engaged in the 
conduct alleged and the acquaintance to whom the statement was made.” 
 
Those details not having been provided. It’s then picked up again in this exhibit at page 36 where 
Mr O’Brien refers to Wing Commander McKay’s letter of 3 July and your Honour will see, in 
paragraph 3, refers to the request for additional information about the allegation concerning a 
lawyer assisting the inquiring and responds by saying: 
 

We can’t identify the lawyer to whom the allegation relates. 
 
That is the lawyer working for the investigation who has said to have done this.  Further details 
are given suggesting that the lawyer concerned made the comments to two people at an event in 
Sydney and contact details are provided, and there’s a suggested inquiry that the investigation 
should make of lawyers working on the matter – that is, do they know the two people concerned. 
Then at page 28, which is the letter - - - 

 
8. These allegations about a “lawyer working for the Inquiry” were then reported in an 
article entitled “Lawyer's 'smears against SAS hero” in the Weekend Australian on 15 
September 2018:9 

 
The legal team for the country's most decorated war hero, Ben Roberts-Smith, claims a lawyer 
working on a secret inquiry into alleged war crimes by Australia's special forces troops has been 
"spreading defamatory gossip" against its client. 
 
The claim was aired in a Federal Court battle in Sydney between the Commonwealth, Mr 
Roberts-Smith and Fairfax Media over whether key documents relating to the inquiry should be 
kept secret. 
 
Lawyers for Mr Roberts-Smith said a complaint had been made to the Inspector-General of the 
Australian Defence Force after two acquaintances of Mr Roberts-Smith reported they had been 
approached by a lawyer at a social function. The lawyer allegedly warned them to be careful 
doing business with Mr Roberts-Smith because "I'm working on a case against him". 
 
Arthur Moses SC, for Mr Roberts-Smith, said the notion that a lawyer directly involved with the 
two-year inquiry could "continue to contaminate" the investigation raised serious concerns for 
his client. 
 

                                                            
9 Deborah Cornwall, “Lawyer's 'smears against SAS hero’”, Weekend Australian, 15 September 2018. 
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But Sandy Dawson SC, for Fairfax Media, said while the allegations were "disturbing", the 
IGADF had yet to identify "anybody working on the inquiry that fits that description". 
 
… 
 
The allegations of a rogue lawyer breaching the secrecy provisions follows the action against 
Fairfax Media over articles Mr Roberts-Smith says cast him as a war criminal, "a callous, 
inhumane" murderer and a domestic violence offender. 
 

9. Because the complaint, which impugns the integrity of the small and identifiable number 
of lawyers working for the Inquiry, has attracted publicity, and of the need that there be public 
confidence in the Inquiry, it is appropriate that, despite the in camera nature of the proceedings 
of the Inquiry, this ruling and the reasons for it be published, redacted to protect the identity of 
witnesses and others whose names have not already been publicly disclosed.  

Bias and Commissions of Inquiry 

10. An application for disqualification on account of bias is properly made, in the first 
instance, to the person whom the applicant alleges is biased or is apparently biased, whether the 
person in relation to whom the disqualification application is made is a judge in a court, or a 
member of a non-curial Tribunal, or a Royal Commissioner or a person conducting any other 
form of inquiry.10 
 
11. The rules against bias which have developed in relation to judicial decision-making do 
not apply in their full force to commissions of inquiry.11 The operation of the rule against bias 
in the context of investigative commissions of inquiry is necessarily limited, because such 
commissions necessarily have suspicions before they utilise their coercive powers.12 There is 
nothing objectionable in the formation of suspicions, provided that they do not amount to 
prejudgment,13 and to amount to prejudgment there must be firmly established a reasonable fear 
that the decision-maker’s mind is so prejudiced in favour of a conclusion already formed that 
he or she will not alter that conclusion irrespective of the evidence or arguments presented to 
him or her.14   

 
12. A commissioner of inquiry may take a more interventionist role than a judge in 
conducting hearings.15 Thus, as has been observed by the Full Court of the Supreme Court of 
Tasmania: 

                                                            
10 Commissioner J.D. Heydon AC QC, Royal Commission into Trade Union Governance and Corruption, Reasons 
for Ruling on Disqualification Applications, 31 August 2015, [31]. 
11 Donaghue S, Royal Commissions and Permanent Commissions of Inquiry, (Butterworths, 2001), citing 
Karounas v CAC(SA) (1989) 50 SASR 484 at 488‐9; R v Carter and AG (Tas); ex parte Gray and McQuestin (TasSC, 
Cox, Underwood and Slicer JJ, 27 Aug 1991, unreported). 
12 Boys v ASC (1998) 152 ALR 219 at 234‐5; Clements v Bower (1990) 2 ACSR 573 at 582; McLachlan v ASIC (1999) 
85 FCR 286. 
13 Carruthers v Connolly [1998] 1 Qd R 339 at 372. 
14 Laws v ABT (1990) 170 CLR 70 at 100. 
15 R v Carter; ex parte Gray (1991) 14 Tas R 247 (FC) at 260‐263 [29]‐[34].  See also Carruthers v Connolly [1998] 
1 Qd R 339 at 358; Keating v Morris [2005] QSC 243 at [46]; and Commissioner J.D. Heydon QC, Royal 
Commission into Trade Union Governance and Corruption, Reasons for Ruling on Disqualification Applications, 
31 August 2015, [36]. 
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The fair minded person would not be quick to suspect bias if the Commissioner intervened in 
the cross-examination of certain witnesses in a robust way and on occasions to an extent in excess 
of that expected of a judicial officer. Similarly, the fair-minded observer would not be quick to 
suspect bias upon learning that the Commissioner was, in general terms, directing counsel 
assisting to pursue certain lines of inquiry nor even if he learnt that the Commissioner, as his 
inquiry progressed, began to entertain certain tentative views about key witnesses. The 
Commissioner’s duty to inquire as well as to report and recommend is a factor which the fair-
minded bystander will have to the forefront of his or her mind.16 
 

13. Insofar as the rule against bias is applicable in inquiries, it applies to the commissioner, 
or the members of the board of inquiry. It does not apply to counsel assisting the inquiry.17 It is 
commonplace for lawyers assisting an inquiry to adduce evidence, cross-examine witnesses, and 
make submissions in favour of or against particular positions, including in respect of the 
credibility of witnesses. Indeed, it is one of their essential functions to do so. That they are in 
that way aligned with a particular position does not infect the impartiality of the inquiry, 
constituted by the person or persons conducting it. Nor does it disqualify counsel assisting.  
Counsel assisting is not, and does not constitute, the inquiry. This is reflected in the following 
observations by Commissioner Heydon: 
 

Now even though the Royal Commission has a fact-finding, ‘inquisitorial’, function, its public 
hearings are often conducted adversarially. That is so in the sense that Counsel Assisting calls 
evidence from some witnesses represented by lawyers which may be adverse to other persons, 
then calls the other persons as witnesses represented by other lawyers: the latter lawyers may 
then contend against the point of view of the former witnesses. Counsel Assisting may make 
submissions favouring one stance or the other, or argue for a different position.18  

 
14. In this respect, the distinction between an Assistant IGADF directed under s 10(2)(a) of 
the Regulation to inquire into a matter, and an Assistant IGADF directed under s 10(2)(b) to 
help him or her to do so, is not without potential importance. Section 10 of the Regulation 
relevantly provides: 

 
(2)  The Inspector-General ADF may direct an Assistant IGADF, orally or in writing: 
 
 (a)  to inquire into a matter; or 
 
 (b)  to help the Inspector-General ADF, an inquiry officer or another Assistant IGADF to 
inquire into a matter. 
 

15. The respective roles of an Assistant IGADF directed under s 10(2)(a) to inquire into a 
matter (“the inquiring Assistant IGADF”), and of Assistants IGADF directed under s 10(2)(b) 
to help the Inquiring Assistant IGADF (“the helping Assistants IGADF”), are analogous, though 
not necessarily identical, to those of a Commissioner of Inquiry on the one hand, and Counsel 

                                                            
16 R v Carter; ex parte Gray (1991) 14 Tas R 247 (FC) at 260‐263 [29]‐[34]. 
17 I use the term “counsel assisting” in a generic sense to include all those appointed to assist an inquiry, 
whether or not they are lawyers. 
18 Commissioner Heydon, Building Industry Royal Commission, Reasons for Ruling on Disqualification 
Applications, 31 August 2015, [33]. 
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Assisting a Commission of Inquiry on the other. Accordingly, a reasonable apprehension of bias 
on the part of a helping Assistant IGADF directed under s 10(2)(b) to help the conduct of the 
Inquiry would not necessarily have the same consequences as a reasonable apprehension of bias 
on the part of an inquiring Assistant IGADF directed under s 10(2)(a), as I have been, to conduct 
the Inquiry. However, for reasons which will appear, it is ultimately unnecessary to resolve this 
question at this stage. 

THE EVIDENCE 

16. At the time of the complaint, five Assistants IGADF had been directed under s 10(2)(b) 
to help me to conduct the Inquiry, of whom only three were lawyers. Upon receipt of the 
complaint, all five were approached. Each said that they were not related to and did not know 
Ms Catherine Arnold, and denied having made any such comment as alleged.   

 
17. However, the complaint letter of 28 June 2018 was expressed not as merely conveying 
matters of which the author was instructed, but in terms which adopted and endorsed the 
allegation as reflecting the author’s own understanding and belief.  Moreover, the complaint 
was made by a senior and experienced lawyer, who it would be assumed would have taken care 
that he had instructions to support it.  In those circumstances, it was considered appropriate that 
further inquiries be made. The appropriateness of that course was later reinforced by reason of 
the allegation having been deployed in the Federal Court proceedings and published in the 
media, as a result of which public confidence in the Inquiry might well be affected if the 
complaint were not further investigated. 
 
18. Accordingly, on 3 July 2018, the Inquiry wrote to Mark O’Brien Legal, relevantly as 
follows: 

 

Allegation concerning an unspecified lawyer 

Preliminary inquiries have not identified any lawyer working for the Inquiry who could fit the 
description in your letter. So that this may be followed up, please identify: 

(a) the lawyer said to be working for the Inquiry to whom this allegation relates; and 

(b) your client's acquaintance to whom the statement was allegedly made, together with contact 
details for him/her. 

19. On 6 July 2018, Mark O’Brien Legal responded: 
 

You have requested additional information about the allegation concerning a lawyer assisting 
the Inquiry.  We are instructed to respond as follows: 
 
1. Our client is unable to identify the lawyer to whom the allegation relates. 

 
2. The lawyer made the comments to Catherine and Gordon Arnold at an event in Sydney 

during the Mothers’ Day weekend this year.  They may be contacted at: 
 

[email and mobile phone contact details for each were provided]. 
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We assume you will ask all lawyers working on this matter if they know Catherine or Gordon 
Arnold. 

20. Mr and Mrs Arnold were approached. Mr Arnold responded, on behalf of both, that they 
were not in Sydney, but in regional New South Wales, on the Mothers’ Day weekend; that they 
did not know Mr Roberts-Smith personally; and (emphatically) that no such comment as was 
referred to in the complaint was made to them, and that no such comment was related by them 
to Mr Roberts-Smith (to whom they had never spoken).19 
 
21. While, in the context of the Mark O’Brien Legal letter of 28 June (which stated that "a 
lawyer told an acquaintance of our client... "), and the Inquiry’s letter of 3 July (which requested 
“please identify ... your client's acquaintance to whom the statement was allegedly made, 
together with contact details for him/her"), one might have been forgiven for thinking that it was 
implicit in the response of 6 July, which identified Gordon and Catherine Arnold as the persons 
to whom the statement was made, that they were "the acquaintance" referred to in the letter of 
28 June, doubt about this arose from the circumstances that (1) the letter of 28 June referred to 
a single acquaintance, and while identifying Catherine Arnold as a person to whom the lawyer 
was related, did not suggest that she was the relevant "acquaintance" of Mr Roberts-Smith; and 
(2) the letter of 6 July, while identifying Gordon and Catherine Arnold as the persons to whom 
the statement was made, did not directly state that they were "the acquaintance" referred to in 
the letter of 28 June. Accordingly, in the light of Mr Arnold’s categorical denials, on 11 July 
2018, the Inquiry wrote to Mark O’Brien Legal, relevantly as follows: 

 
Thank you for providing the contact details for Gordon and Catherine Arnold. Although, in the 
context of your letter of 28 June (which states that "a lawyer told an acquaintance of our client... 
"), and our letter of 3 July (which requested that you "identify ... your client's acquaintance to 
whom the statement was allegedly made, together with contact details for him/her"), it is implicit 
in your response of 6 July, identifying Gordon and Catherine as the persons to whom the 
statement was made, that they are "the acquaintance" referred to in your letter of 28 June, this is 
not entirely clear. This is because your letter of 28 June referred to a single acquaintance, and 
while identifying Catherine Arnold as a person to whom the lawyer was related, did not suggest 
that she was the "acquaintance" of your client; and your letter of 6 July, while identifying Gordon 
and Catherine Arnold as the persons to whom the statement was made, does not directly state 
that they are "the acquaintance" referred to in your letter of 28 June. 
 
In order that the Inquiry can properly consider this matter, would you please confirm whether 
Catherine and/or Gordon Arnold, or some other person and if so who, was the acquaintance 
referred to in your letter of 28 June.  
 

22. On 12 July 2018, Mark O’Brien Legal responded, relevantly as follows: 

Potential misconduct by lawyer working for IGADF 

In relation to your request for clarification, we understand that the person to whom the comments 
were made about our client is Gordon Arnold. We have provided you with his contact details. 
The lawyer who made the comments, we understand, is related to Catherine Arnold. We have 
provided you with her details. The acquaintance to whom we refer in our letter dated 28 June is 
a third person, Mark David So that there can be no further misunderstanding, we understand that 

                                                            
19 Telecon WGCDR McKay/Mr Arnold 7 Jul 18. 
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the Arnolds passed on the said lawyer’s comments to David, who in turn, passed on the 
comments to our client. 
You have the information you need to investigate this incident. We request that you do so. The 
lawyer’s comments are defamatory and reveal a disturbing bias against our client. 

23. On 13 July 2018, the Inquiry wrote to Mark O’Brien Legal, relevantly as follows: 

The Inquiry is, as a matter of priority, considering the allegations you have made concerning a 
lawyer said to be working for the inquiry. In order to enable the fullest consideration of this 
matter, would you please provide contact details for Mr. Mark David. 

24. An email address and mobile phone number for Mr David was provided by a response 
of the same day. 
 
25. Meanwhile, a search of social media identified that the Arnolds had a “friend” with a 
surname (though not first name) which corresponded with an ADF Reserve lawyer, Lieutenant 
Colonel Geoffrey, who had served as a Legal Officer with the Special Operations Task Group, 
and who had on occasion in the past assisted the Office of IGADF with military justice audits, 
but had had nothing to do with the Afghanistan Inquiry. Enquiries of Lieutenant Colonel 
Geoffrey established that this “friend” was indeed his son, that Catherine Arnold is his niece, 
and that he had seen her and her husband Gordon Arnold on Mothers’ Day 2018 at a function 
for his mother-in-law in regional New South Wales.   

 

26. Further evidence was then obtained from Lieutenant Colonel Geoffrey, Mr Arnold, and 
Dr Mark David.    

Lieutenant Colonel Geoffrey 

27. Lieutenant Colonel Geoffrey is an Army Reserve Legal Officer,  
. According to him, Catherine and Gordon Arnold know that he is an 

Army Reserve legal officer, as he had previously discussed Army service with Gordon, who 
many years ago had served as a soldier. Lieutenant Colonel Geoffrey served as  

 
. In addition, he was in Afghanistan in 2010  

 and was then based in Camp Russell, where he briefly met Mr 
Roberts-Smith at the Mess and in the gym. 
 
28. Lieutenant Colonel Geoffrey is not and has never been part of the IGADF Afghanistan 
Inquiry team. He has not (at least yet) been interviewed for the Inquiry. More than 18 months 
ago he was contacted by a member of the Inquiry Team, for the purposes of trying to schedule 
an interview. That interview has not yet proceeded, and he has not been contacted since. He has 
not spoken to any of the Inquiry team within the last 18 months, and has not represented any 
witness before the Inquiry. He was contacted in connection with the present matter on Saturday, 
7 July 2018.   

 
29. Lieutenant Colonel Geoffrey has no specific recollection of any conversation about Mr 
Roberts-Smith on Mothers’ Day 2018 or at any other time. While he could not exclude the 
possibility that Mr Roberts-Smith was discussed, he said that if there was any such conversation 
it was not memorable, and if he had said anything about Mr Roberts-Smith it would have been 
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to the effect that he had met him briefly when he was in Afghanistan in 2010 and that he seemed 
to be a nice guy and “a massive unit” - as that was his impression of him. In particular, 
Lieutenant Colonel Geoffrey did not and could not have said anything to the effect that Mr 
Roberts-Smith was ‘under inquiry’ by IGADF, as he did not know that to be so, at least before 
about 6 July 2018.20  

The Arnolds 

30. After it was ascertained that Lieutenant Colonel Geoffrey was related to Ms Arnold and 
was present at a family function in regional New South Wales on the Mothers’ Day weekend, 
Mr Arnold was further questioned. According to him,21 neither Lieutenant Colonel Geoffrey, 
nor anyone else at the Mothers’ Day weekend event in regional New South Wales, had a 
conversation with either him or his wife which referred to Mr Roberts-Smith. He emphatically 
denied that anyone said anything along the lines: “If you know anyone looking to go into business 
with BRS then tell them to be careful.  I am working on a case against him”. Neither he nor his 
wife know Mr Roberts-Smith, or have ever met him, and they did not report any such 
conversation to him.   
 
31. Then, after it emerged that the “acquaintance” referred to in the complaint was not the 
Arnolds but Dr David, Mr Arnold was further questioned. This established22 that Mr Arnold and 
his wife Catherine are good friends of Mark David and his family, and stayed with the David 
family when travelling back to Queensland after the Mothers’ Day weekend, as they 
occasionally do when passing through. They all chatted over dinner, and then Mr Arnold sat 
with Dr David and they discussed business and family matters. In the course of that 
conversation, Dr David made mention that he knew Mr Roberts-Smith (Mr Arnold thinks they 
meet in the gym). In the course of a wide-ranging discussion, Dr David made mention that there 
was a person (Mr Arnold thinks, but is not sure, a reporter) trying to gather some “dirt” on Mr 
Roberts-Smith - a person who was once friendly with Mr Roberts-Smith but had since fallen 
out.  

 
32. After Dr David mentioned Mr Roberts-Smith, Mr Arnold reminded him that he had 
himself also served in the Army, and had family with military connections - Grant Healey and 
his wife who is a solicitor, and Nicholas Geoffrey who he believed was a Reservist. But Mr 
Arnold is adamant that there was no mention at all that Nicholas Geoffrey had worked for 
IGADF, and Mr Arnold does not know who or what IGADF is. There was nothing said about 
any comments made by Mr Geoffrey, or anyone else, about Mr Roberts-Smith. Mr Arnold, who 
says he has been a business consultant for approximately 20 years, said to Dr David something 
along the lines, “You need to be careful mate who you do business with”, but this was in the 
context of a software program Dr David had developed and was having trouble with. 
Emphatically, Mr Arnold said nothing along the lines that he had been told by a lawyer that he 
was working on a case against Mr Roberts-Smith, and/or that now would not be a good time to 
go into business with him, or anything like it. 
  

                                                            
20 Statement of LTCOL Nicholas Geoffrey of 10 Jul 18. 
21 Mr Arnold’s response of 9 Jul 17. 
22 Mr Arnold’s response of 1 Aug 17. 
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Dr David 

33. Dr David is the  
 Queensland and also a business consultant. According to him,23 

Gordon Arnold is a family friend whom he has known for approximately eight years. Mr Arnold 
and his wife Catherine Arnold stayed with him at his residence in Queensland on their return 
trip from NSW earlier this year, though he cannot recall the precise date. During their stay, Dr 
David had a one-on-one conversation with Mr Arnold, in a social environment which included 
the consumption of alcohol, loosely around business matters as they are both consultants. In the 
course of that conversation, they discussed the value of doing a Master of Business 
Administration (MBA) over experience, and Dr David referred to “a good friend of mine, Ben 
Roberts-Smith who had previously studied a MBA”.  Dr David also mentioned that a journalist 
was trying to “gather some dirt” on Mr Roberts-Smith and potentially tarnish his reputation; he 
was aware of some articles in the media, including by Chris Masters. 

 
34. According to Dr David, there was in the course of the conversation some mention of 
someone working on a case against Special Forces. He recalls that Mr Arnold was aware of such 
a case against Special Forces. However, there was certainly no mention by Mr Arnold that he 
knew a lawyer, or was related to a lawyer – let alone one who was working on that case.   

 
35. Dr David was aware of Mr Arnold's service in the Defence Force, but does not know his 
extended family and was not aware of any family members that worked for IGADF. However, 
he said, Mr Arnold regularly “rattles off the people that he is acquainted with, and is difficult to 
follow as names or business are not discussed, more so the idiosyncrasies of business”. 

 
36. According to Dr David, there was no mention of any lawyer or any other person who 
worked for IGADF, and no discussion of IGADF. Nor did Mr Arnold at any stage “warn me off 
Ben or suggest I should not do business with him, or go into business with him”. In the course 
of the conversation, there was discussion about Dr David’s current business partners, in both his 
practice and a software program he had developed, with whom he was having significant 
difficulties, and Mr Arnold advised him than he needed to be careful who he decided to go into 
business with, regardless of who they were. This was a generic comment, and was not 
specifically referable to Mr Roberts-Smith. 

 
37. Since that conversation with Mr Arnold, Dr David has had a number of conversations 
with Mr Roberts-Smith. He describes them as “good friends”, who often meet at the gym or 
socially at barbecues or children’s events. According to Dr David, Mr Roberts-Smith only 
knows Gordon Arnold as "my  mate", which is how he refers to Mr Arnold. He gives as an 
example that he would say something to Mr Roberts-Smith along the lines "Last week I caught 
up with my mate”, or “this weekend I'm seeing my mate". He does not know how Mr 
Arnold's name and family events were obtained by Mr Roberts-Smith, but surmises that his 
name and connection to him has been obtained via social media or other methods by those acting 
on his behalf. 

 

                                                            
23 Statement of Dr Mark David of 12 Sep 18. 
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38. Dr David says that he has never discussed with Mr Roberts-Smith any advice Mr Arnold 
has given him about his business interests. He recalls having made a comment to Mr Roberts-
Smith that he had dinner with “a mate of mine” and that in conversation he had heard that a case 
was being worked on, in and around the Special Forces. He assumed, given what he had seen in 
the papers, that this might involve Mr Roberts-Smith. The only aspect of the conversation he 
had had with Mr Arnold which was relayed to Mr Roberts-Smith, was a recollection around a 
case which they had speculated may involve Mr Roberts-Smith – nothing about Mr Arnold 
knowing or being related to a lawyer, or anything about someone working for IGADF. Dr David 
is adamant that Mr Arnold never advised him not to go into business specifically with Mr 
Roberts-Smith, and that he made that deduction for himself, which he eventually relayed to Mr 
Roberts-Smith. 

Invitation to provide further evidence 

39. In the light of what had so far been elicited, it was considered that the complainant should 
be invited to provide any further evidence or submissions he might wish to adduce in connection 
with the complaint. Thus on 18 September 2018, the Inquiry wrote to Mark O’Brien Legal, 
relevantly as follows:  

The allegation you have raised concerning a lawyer said to be working for the Inquiry is in a 
different category, because it is a discrete matter which goes directly to the present constitution 
and procedural fairness of the Inquiry, and no doubt impacts on your client’s and potentially the 
public’s confidence in the Inquiry. For that reason, as indicated in my letter of 13 July 2018, 
priority has been given to collecting and considering evidence in relation to this allegation, and 
it is proposed that upon completion of that consideration to issue a ruling in respect of it, and to 
inform you of the outcome.   

Subject to what follows, the collection of evidence relevant to this allegation is practically 
complete. In this respect, it has been assumed that the material you and your client wish to submit 
in connection with this allegation comprises: 

 Your letter of 28 June 2018, and in particular the two paragraphs appearing under the 
heading “Allegations involving a lawyer working for the Inquiry”; 

 Your letter of 6 July 2018, providing contact details for Mr and Mrs Arnold; 
 Your letter of 12 July 2018, and in particular the two paragraphs appearing under the heading 

“Potential misconduct by lawyer working for IGADF”, in which some details of the 
allegation were clarified;  

 Your letter of 13 July 2018, providing contact details for Mr David; and 
 Your letter of 13 August 2018, and in particular the last two paragraphs, in which inter alia 

you state the outcomes sought. 

While the Inquiry considers that that information is sufficient to enable it to investigate and 
consider the allegation, it is also appropriate that you and your client be afforded an opportunity 
to submit any further material that you may have relevant to the allegation. If the material listed 
above is not the entirety of the material you wish to submit to the Inquiry in respect of this 
allegation, you are invited to provide any further evidence that your client may have relevant the 
allegation – including, if so desired, a statement by your client of the relevant facts within his 
knowledge. If you wish to provide further material, please let me know by Thursday 28 
September 2018, including when you anticipate that you will be in a position to provide such 
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material. Otherwise, it will be assumed that the correspondence listed above constitutes the 
entirety of the material you wish to submit in this respect.     

40. By letter dated 28 September 2018, Mark O’Brien Legal confirmed: “You have been 
provided with all the information in our client’s possession in relation to the allegations 
concerning a lawyer working for the Inquiry”.   

CONSIDERATION 

41. The Inquiry has not been provided with any detailed statement of the factual basis for 
the complaint. Insofar as its content must be deduced from the complaint letter and subsequent 
correspondence, it is affected by inaccuracies and inconsistencies, which raise doubts as to its 
reliability. First, Ms Arnold and Mr Arnold were not in Sydney, but in regional New South 
Wales, at the time of the Mothers’ Day function. Secondly, while it was initially asserted (in the 
Mark O’Brien Legal letter of 28 June) that "a lawyer told an acquaintance of our client... ", and 
in response to the Inquiry’s letter of 3 July (which requested that Mark O’Brien Legal "identify 
... your client's acquaintance to whom the statement was allegedly made, together with contact 
details for him/her"), Gordon and Catherine Arnold as the persons to whom the statement was 
made, it was later said that Mark David was "the acquaintance" referred to in the letter of 28 
June and that the statement was related by Gordon Arnold to him.  

 
42. There is no evidence that Lieutenant Colonel Geoffrey mentioned Mr Roberts-Smith or 
anything about him to the Arnolds. Mr Arnold is adamant that he did not. Lieutenant Colonel 
Geoffrey does not recall doing so, though he would not exclude the possibility. But even if Mr 
Roberts-Smith was mentioned, it is not possible that Lieutenant Colonel Geoffrey said anything 
about working on a “case against” him, as he was not aware before 6 July 2018 that Mr Roberts-
Smith might have anything to do with the Inquiry, and Lieutenant Colonel Geoffrey does not, 
and never has, worked for the Inquiry. 

 
43. There was some reference, in the conversation between Mr Arnold and Dr David, to a 
journalist trying to “gather some dirt” on Mr Roberts-Smith and potentially tarnish his 
reputation. Both say that in their conversation, Dr David mentioned that Mr Roberts-Smith was 
a friend, and that a journalist was trying to “gather some dirt” on him and potentially tarnish his 
reputation. This was something Dr David had learnt from media reporting, not from Mr Arnold. 

 
44. There was also reference in that conversation to someone working on “a case against 
Special Forces” in which Mr Roberts-Smith might be involved. This could well have been a 
reference to the Inquiry. Again, this was something Dr David and/or Mr Arnold had learned of 
from open sources, not from Lieutenant Colonel Geoffrey (let alone any one working for the 
Inquiry). The existence of the Inquiry, into matters concerning the Special Forces in 
Afghanistan, is a matter of public record and has been extensively reported in the media. Both 
Mr Arnold and Dr David are adamant that there was no mention in the conversation between 
them of any lawyer or any other person who worked for IGADF, and no discussion of IGADF, 
and that at no stage did Mr Arnold warn Dr David against going into business with Mr Roberts-
Smith specifically. 
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45. Dr David subsequently told Mr Roberts-Smith that he had dinner with his “  mate” 
and that in the course of conversation he had heard that a case was being worked on concerning 
the Special Forces which he assumed, given what he had seen in the papers, may involve Mr 
Roberts-Smith. At some stage he told Mr Roberts-Smith that he would not go into business with 
him, a decision which he had made for himself. He may (although he does not admit it) have 
also mentioned that his “  mate’s” wife had a relative who was a Defence lawyer. However, 
he did not and could not have conveyed to Mr Roberts-Smith that that lawyer - or anyone else 
associated with the Inquiry – had told anyone anything to the effect “If you know anyone looking 
to go into business with BRS then tell them to be careful, I am working on a case against him”. 
This conclusion is based not only on Dr David’s denial, and the absence of any probative 
evidence to the contrary, but on the impossibility of such a statement given that Lieutenant 
Colonel Geoffrey was not and never has worked on the Inquiry, and did not then know of any 
involvement of Mr Roberts-Smith in the Inquiry. 

 
46. If there was any evidence to found the serious allegations made against members of the 
Inquiry’s staff in the letter of Mark O’Brien Legal of 28 June 2018, it has not been provided to 
the Inquiry, and it is a fair inference from the statement in the Mark O’Brien Legal letter of 28 
September 2018, that “You have been provided with all the information in our client’s 
possession in relation to the allegations concerning a lawyer working for the Inquiry”, that it 
does not exist. In short, there is no evidence of any impropriety by any lawyer or other person 
working for or associated with the Inquiry. In particular: 

 
 There is no evidence that any lawyer or other person working for or associated with the 

Inquiry has made any statement of the kind referred to in the complaint adverse to or 
which could conceivably be defamatory of Mr Roberts-Smith.  
 

 There is no evidence that any lawyer or other person working for or associated with the 
Inquiry has made any statement about Mr Roberts-Smith or the Inquiry in the context 
described in the complaint, such as to breach any obligation of confidentiality.   

Disposal 

47. It is unclear to what if any extent the terms of the complaint are directly attributable to 
Mr Roberts-Smith, as distinct from being assumptions or surmise on the part of his lawyers.  For 
that reason, while the inaccuracies and inconsistencies in the complaint detract from its 
reliability, they do not of themselves reflect adversely on Mr Roberts-Smith’s credit, and the 
conclusion that the complaint is unsubstantiated by any evidence involves no adverse reflection 
on Mr Roberts-Smith’s character or credibility. 
 
48. Full investigation of the complaint has revealed no evidence to support the allegations 
in the complaint.  Ultimately, there is no evidence whatsoever that any lawyer or other person 
working for or associated with the Inquiry made any statement to the effect alleged, or anything 
like it. The complaint is dismissed. 

 

15 October 2018 




