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• This summary is not intended to be a substitute for the reasons of the Service tribunal or to be 

used in any later consideration of the tribunal’s reasons. 

DEFENDANT:  CFN Neil 
 
TYPE OF PROCEEDING: Defence Force Magistrate 
 
DATE OF TRIAL: 22 Nov 21 
 
VENUE:  Court Martial Facility, Fyshwick, ACT 
 
Charges and plea 
 
 Statement of Offence Plea 
Charge 1 DFDA, s. 61(3) and Crimes Act 1900 (ACT) and 61B(1) 

Capturing visual data 
Withdrawn  

Charge 2 DFDA, s. 61(3) and Crimes Act 1900 (ACT), s. 72C 
Non-consensual distribution of intimate image 

Guilty  

 
Pre-Trial: Closed hearing and non-publication orders1 
 
Application made: Yes, by both the Prosecution and Defence for non-publication orders 

under DFDA s.140 regarding the details of the complainant and 
defendant. 
 

Determination: The application made by the Prosecution was granted. The 
application made by the Defence was refused. 
 

 
Trial: Facts and legal principles 
 
Nil, as the case proceeded by way of a guilty plea. 
 
Findings 
 
 Finding 
Charge 1 No finding required 
Charge 2 Guilty 

 
Sentencing: Facts and legal principles 
 
On or about 31 March 2021, the defendant and complainant were messaging each other and 
organised to meet. Later that evening, the defendant with others arrived at the complainant’s 
accommodation. The members engaged in consensual sexual activity. 
 
During the encounter, the defendant used his mobile phone to take at least one photo. The 
complainant made it clear that she did not want photos taken. After the encounter, the defendant 
showed his three friends a photo that he had saved on his mobile phone. The photo was of the 
complainant engaging in sexual activity. 
 

                                                           
1 Defence Force Discipline Act 1982, sections 140 and 148. 
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used in any later consideration of the tribunal’s reasons. 

On 23 April 2021, the complainant provided a statement to service police. The next day, the 
defendant participated in a record of interview and made admissions regarding the offending 
conduct. 
 
In considering the objective seriousness of the defendant’s conduct, the DFM noted that there was 
no suggestion the distribution was premeditated or involved any further transmission or disclosure 
on any other occasion beyond those who had been present when the photo was taken. The conduct 
did, however, constitute a breach of trust that was contrary to Army and wider ADF values. 
 
The DFM found a number of mitigating factors that weighed on the sentencing discretion. These 
included the defendant’s immaturity in terms of age and time in service, his co-operation with 
investigative authorities, the plea of guilty entered at the earliest opportunity and his very good 
prospects of rehabilitation. Ultimately, the DFM was prepared to deal with the defendant on the 
basis that the likelihood of reoffending was low and in a manner consistent with other similar 
proceedings. 
 
In balancing the objective seriousness of the offending conduct and particularly, the requirement to 
maintain service discipline, with the mitigating factors, the DFM held that the facts militated against 
a punishment or imprisonment, dismissal or actual detention. The DFM ordered the defendant to 
undergo detention for a period of 30 days but suspended the entire period. The defendant was also 
severely reprimanded. 
 
Punishments and orders 
 
Charge 1 N/A 

 
Charge 2 To undergo detention for a period of 30 days. Pursuant to DFDA s. 78, 

the court orders that the whole of the sentence of detention is suspended. 
To be severely reprimanded. 
 

 
Outcome on automatic review 
 
The automatic review was completed on 20 January 2022. 
 
 Conviction Punishments / Orders 
Charge 1 N/A N/A 

Charge 2 Upheld Upheld  

 

 

 


