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Abstract
This paper examines the Permanent Court of Arbitration’s role in clarifying 
disputes in the South China Sea, contending that the ramifications of the 
case between the Philippines and China are critical in understanding 
how ongoing disputes and concerns are likely to evolve. It notes that 
while claimant states cannot be allowed to disregard the rule-of-law, as 
embodied in the UN Convention on the Law of the Sea, none of them, 
nor the international community, will benefit from conflict in this vital 
part of the world. 

The paper argues that in the years ahead, it will be more important than 
ever for all parties, and their respective navies, to be open, transparent 
and cooperative as political events unfold. It contends that nations 
must continue to use the South China Sea to maintain customary 
international law, although extra-regional nations must be mindful of 
the legitimate rise in China’s power. However, it also argues that nations 
must be prepared to act, if necessary, as the value of open sea lines of 
communication, and freedom of navigation, are too important not to 
be defended.
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Introduction
On 12 July 2016, the Permanent Court of Arbitration handed down arguably 
the most significant legal determination relating to the practical application 
of the UN Convention on the Law of the Sea (UNCLOS) in its ‘South China Sea 
arbitration’.1 

This case was initiated by the Philippines in 2013, which sought a ruling 
on the legality of China’s historic claim to its so-called ‘nine-dash line’ that 
encompasses over 80 per cent of the South China Sea, along with clarification 
of the legal status of key features in the Spratly Islands. The Philippines also 
sought a finding that China had acted detrimentally to the Philippines’ interests 
through island building and consequent environmental damage within the 
Philippines’ exclusive economic zone (EEZ). 

The eventual decision of the Court was heavily in favour of the Philippines’ 
position, and included the critical findings that there was no legal basis for the 
nine-dash line and that none of the Spratly Islands’ features listed in the claim 
met the legal threshold to generate an EEZ. The Court was also highly critical of 
the environmental impact of Chinese island-building activities.

Predictably, China’s reaction to the findings was strident and immediate, 
refusing to accept or abide by the rulings. China had consistently refused 
to recognise or participate in the proceedings but had pursued a robust 
diplomatic and media effort to undermine both the Philippines’ claims and the 
authority of the Permanent Court of Arbitration to hear the case, most notably 
publishing a ‘Position paper … on the matter of jurisdiction in the South China 
Sea arbitration’ in 2014.2 

The ramifications of this case are critical in understanding how the range of 
territorial disputes and concerns over excessive Chinese claims and island 
building are likely to progress. In time, this ruling—and how the international 
community responds—will likely be seen as watershed events in the evolution 
of UNCLOS, and may even have consequences for the wider concept of 
the rule-of-law itself. This article seeks to explore the basis of this dispute and 
the subsequent Permanent Court of Arbitration decisions in order to better 
understand the consequences going forward. 

The significance of the South China Sea
The South China Sea is one of the most strategically important stretches of 
water in the world, encompassing 3.5 million square kilometres from Singapore 
to the Straits of Taiwan. There are numerous maritime disputes throughout the 
region, with seven claimant states pursuing disputed jurisdiction over various 
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areas. While Australia does not take a position on the outcome of any of the 
territorial disputes, it is in everyone’s interests for those disputes to be resolved 
peacefully and, most importantly, within the framework of international law. 

Many of the South China Sea claims are overlapping and go back decades but 
there are three contentious aspects that underpin them all: competing territorial 
claims, competing maritime claims, and excessive maritime claims asserted 
by some states.3 The intractable nature of these disputes is symptomatic of 
the differing views held by nations regarding the practical application of their 
rights under UNCLOS. While this article explores one particular dispute, the legal 
decisions and precedents set by this case will have far-reaching ramifications. 

The Philippines’ case was focused around the Spratly Islands, a grouping of 
12 main islands and 390 islets, banks and reefs dispersed across an area 400 nautical 
miles east-to-west and 500 nautical miles north-to-south between the coasts of 
the Philippines, Malaysia and southern Vietnam. The islands sit astride one of the 
busiest sea routes in the world and cover rich fishing grounds and potentially 
significant oil and gas reserves. China, Taiwan, Vietnam, the Philippines and 
Malaysia have all engaged in island construction or enhancement in the Spratly 
Islands, with manmade facilities on 45 features within the group. Brunei has a 
small claim in the south but no physical occupation. 

Another relevant feature is Scarborough Shoal, which lies 130 nautical miles 
west of Subic Bay in the Philippines. Although it has no indigenous inhabitants, 
the Philippines issued presidential decrees in 1978 formally claiming sovereignty 
over the offshore islands adjacent to the Philippine coast and establishing an 
EEZ encompassing Scarborough Shoal.4 However, the area is also claimed by 
China (and Taiwan) and is explicitly stated in Chinese domestic law as being 
part of Chinese territory, which was reaffirmed in China’s declaration at the 
time of ratifying UNCLOS.

UN Convention on the Law of the Sea
Before exploring the specifics of the dispute, it is worth reviewing relevant 
aspects of UNCLOS, the key international legal agreement that governs the 
world’s oceans. It entered into force on 16 November 1994 and is arguably the 
world’s most expansive international convention, with 167 states having ratified 
it to date. It is worth noting that the US remains one of the few nations not to 
have ratified the convention, although it does abide by its provisions. 

UNCLOS negotiations balanced the desire of coastal states seeking greater 
control over the waters adjacent to their coasts and those seeking to protect 
the longstanding principles of freedom of navigation, who therefore preferred 
minimal jurisdiction of the seas. The compromise position resulted in an 
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extension of the ‘territorial sea’ from 3 nautical miles to 12, the introduction of 
a ‘contiguous zone’ out to 24 nautical miles in which the coastal state could 
enforce customs, fiscal, sanitation and immigration laws, plus the new concept 
of an EEZ extending 200 nautical miles from the coastal state.5 

Within their 12-mile territorial sea, coastal states have jurisdiction but must allow 
other states the right of ‘innocent passage’ for their ships. As the name suggests, 
innocent passage allows a direct and expeditious transit through a territorial 
sea ‘so long as it is not prejudicial to the peace, good order or security of the 
coastal state’.6 Warships may exercise innocent passage but may not engage 
in any military activities, such as weapon drills, exercises or flying operations. 
Submarines must be surfaced and fly their national flag.7 There is no equivalent 
of innocent passage for aircraft, as the provision only applies to ships. 

The EEZ was a new concept in which the coastal state has exclusive rights to 
the economic resources within that zone, however, the traditional high-seas 
freedom of navigation and overflight for other nations are maintained outside 
the territorial sea limit. In addition to a standard 200-nautical mile EEZ, states 
were also permitted to claim an ‘extended continental shelf” to a maximum 
distance of 350 nautical miles, where they could show that the natural limit of 
the continental shelf extends that far. It was the lodging of extended EEZ claims 
by Vietnam and Malaysia in 2009 that prompted a major Chinese response, 
using both hard and soft power, to build their case for the legitimacy of the 
nine-dash line which, in turn, heightened tensions and actions throughout the 
South China Sea.

The Philippines’ case
A key aspect of the Philippines’ case relates to offshore territory. The three 
classes of offshore features defined within UNCLOS are ‘islands’, ‘rocks’ and 
‘low tide elevations’. All three are relevant in this dispute.

Article 121 defines an island as a ‘naturally formed area of land, surrounded 
by water, which is above water at high tide’. It further states that an island will 
generate a territorial sea, EEZ and continental shelf, with the exception that 
‘rocks which cannot sustain human habitation or economic life of their own 
shall have no exclusive economic zone or continental shelf’.8 By this definition, 
an offshore land mass that is always above sea level falls into one of two 
categories: ‘islands’ which can support human habitation and economic life 
and which generate a 200-nautical mile EEZ, and ‘rocks’ which cannot support 
life and only generate a 12-nautical mile territorial sea. 

The determination as to whether an island can sustain human habitation 
or economic life is subjective but this is not a new issue. Both Australia and 
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France have had claims to islands in the Southern Ocean—notably Heard 
and McDonald Islands, and the Kerguelen Islands—challenged on the basis 
that they have no permanent human inhabitants.9 The generally held view, 
however, is that naturally formed islands with vegetation (as distinct from simple 
rocks that sit above sea level) do generate the full range of maritime zones, 
regardless of whether they are actually inhabited or not.10 

The third category of offshore features is ‘low tide elevations’ which are 
exposed at low tide but submerged at high tide. Low tide elevations do not 
generate any maritime zones by themselves but, if they are within a coastal 
state’s territorial waters, they may be used as the baseline from which the 
breadth of the territorial sea is measured. If a low tide elevation is outside the 
territorial sea, it generates no advantage for the coastal state.11 

A key aspect of islands, rocks and low tide elevations is that they are defined 
as they exist in their natural state; any island building or artificial modifications 
have no subsequent bearing on how a feature is defined. 

The final aspect relevant to the Philippines’ case are the provisions for dispute 
resolution. A range of options are provided within the Convention but the key 
points relevant to this case are:

a. States that have another forum they can use to resolve a dispute should 
use that mechanism first, and resort to UNCLOS procedures only if that 
resolution mechanism fails.12 

b. States are able to declare that they do not accept some or all of the 
compulsory dispute resolution mechanisms in UNCLOS for certain types of 
disputes but these are limited in scope. Relevant to this case, China (and 
Australia) have declared that they do not accept the compulsory dispute 
resolution mechanisms in disputes over maritime boundaries, including 
historic bays and titles.13 States cannot, however, opt out of disputes over 
the application or interpretation of UNCLOS. This distinction is important in 
the Philippines’ case.

c. One party refusing to participate in resolution does not constitute a bar to 
proceedings, providing the Court satisfies itself that it has jurisdiction and 
that the claim is well founded in fact and law.14 

China’s position
China ratified UNCLOS on 7 June 1996 and did so with a number of 
declarations.15 China specifically stated that ‘the People’s Republic of China 
shall enjoy sovereign rights and jurisdiction over an exclusive economic zone of 
200 nautical miles and the continental shelf” but left open what ‘sovereign rights 
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and jurisdiction’ actually entail. As outlined earlier, the accepted interpretation 
of the EEZ is that a state controls economic activity within its EEZ but does not 
have jurisdiction over navigation, overflight or military activities. 

While China has not overtly stated that it seeks control over any of these 
activities, its actions show increasing concerns about foreign military activity 
within its EEZ, and even in areas within the nine-dash line that are more than 
200 nautical miles from Chinese territory. Contrasting the ambiguity over what 
rights and jurisdiction China claims within its EEZ is the clear position of the US, 
which proclaimed a 200-nautical mile EEZ in 1982, specifically stating that the 
claim did not impact the lawful use of that zone by other nations, including the 
rights of overflight and freedom of navigation.16

China’s declaration also reaffirmed its sovereignty over all its archipelagos and 
islands as listed in Article 2 of China’s Law of the People’s Republic of China 
on the Territorial Sea and the Contiguous Zone, which was promulgated on 
25 February 1992. The islands listed in this domestic legislation, which predates 
UNCLOS but was enacted in preparation for it, include Taiwan, the Diaoyu 
(Senkaku) Islands, the Xisha (Paracel) Islands, the Zhongsha Islands (which 
include Scarborough Shoal), the Nansha (Spratly) Islands and ‘all other islands 
belonging to the People’s Republic of China’.17 China also stated that it will 
consult with the states with coasts opposite or adjacent to China on maritime 
boundary delimitation, to be done on ‘the basis of international law and in 
accordance with the principle of equitability’. 

The final caveat that China placed on its ratification of UNCLOS was to reaffirm 
its position, originally stated in Article 6 of the Law of the People’s Republic of 
China on the Territorial Sea and the Contiguous Zone, that foreign warships 
require the approval of the Chinese government before entering Chinese 
territorial seas. This declaration does not mention the EEZ but history has shown 
that China is taking an increasingly robust stance against foreign military activity 
in what it claims as its waters. While the generally accepted interpretation of 
innocent passage allows for all ships, including warships, to transit a state’s 
territorial sea without prior notification, China takes a different view, regularly 
challenging foreign naval vessels. 

Notwithstanding specific aspects of each of the South China Sea disputes, 
the most significant factor that underpins them is China’s so-called ‘dash 
line’ delineation of its claim to islands and features in the South China Sea 
(see Map 1). 
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Map 1: China’s ‘dash-line’ delineation of its claims in the South China Sea18

This officially-endorsed map, published in 2014, shows ten dashes, with the 
tenth being a new addition to include Taiwan.19 The first map, published in 
1947, showed an 11-dash line.20 However, two dashes were removed when 
the communists came to power in 1949.21 China did not, however, formally 
submit any claim or documentation to the UN regarding the nine-dash line 
until May 2009, when it did so in response to Malaysia and Vietnam submitting 
claims for an extended continental shelf.22 

Chinese academics Zhiguo Gao and Bing Bing Jia have argued that the nine 
dash-line has always had a foundation in international law based on ‘discovery, 
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occupation and historic title’; a foundation that is consistent, in their view, with 
UNCLOS.23 This line of reasoning is regularly presented by Chinese academics, 
media and government in discussions around the South China Sea and forms 
the backbone of the Chinese position on all its disputes.24 However, it remains 
unclear exactly what is being claimed, as Chinese officials have used carefully 
worded and often ambiguous language to describe their jurisdiction, interests 
and security-related issues. 

The competing arguments
The substance behind the Permanent Court of Arbitration’s findings dates back 
to 1995 when China seized Mischief Reef, a previously unoccupied feature lying 
126 nautical miles from the Philippine coast and over 600 nautical miles from Hainan 
Island, the nearest Chinese territory. After a decade of protracted negotiations, 
during which China continued island building and the militarisation of a number 
of its newly-developed features, the Philippines in January 2013 served China with 
a ‘Notification and statement … with respect to the dispute with China over the 
maritime jurisdiction of the Philippines in the West Philippine Sea’.25 

The Philippines sought a legal determination on the validity of China’s nine-
dash line, arguing the concept is inconsistent with UNCLOS, and asked the 
Court to judge whether a number of features claimed by both China and the 
Philippines were legally islands, rocks or low tide elevations. It also sought a 
declaration that China had interfered with the Philippines’ rights under UNCLOS 
through its fishing and island-construction activities within the Philippines’ EEZ. 

It is important to appreciate that UNCLOS only deals with maritime disputes 
and not jurisdiction over land. Accordingly, the Philippines deliberately did not 
ask the Permanent Court of Arbitration to adjudicate on any of the features, 
nor delineate any maritime boundaries resulting from those features, but only 
to determine if they qualified as islands, rocks or low tide elevations. From the 
Philippines’ perspective, if a feature within 200 nautical miles of the Philippines’ 
mainland was determined to be an island—and consequently generated 
a 200-nautical mile EEZ—there is the potential for overlapping EEZs should 
another country gain jurisdiction over that feature. 

If, however, it was deemed to be a rock or low tide elevation, and therefore 
not generating an EEZ, a logical consequence would be that if the feature 
lies within the 200-nautical mile EEZ from the Philippines’ coast, the Philippines’ 
claim to jurisdiction would be strengthened. The Philippines was also mindful 
that China had withdrawn from the compulsory dispute resolution mechanisms 
of UNCLOS for disputes involving maritime claims, which was another reason to 
avoid discussion over ownership. 
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China was quick to react, rejecting the Philippines’ notice and returning it on 
19 February 2013. Since then, China has repeatedly stated that it does not 
accept the legality of the proceedings and refused to either participate in 
deliberations or accept the Court’s findings. Despite this, China wrote to 
the Tribunal and issued numerous diplomatic notes and public statements 
regarding the case, including the previously mentioned ‘Position paper’ 
released in December 2014.26 

China placed great emphasis on the concept that sovereignty over land 
territory is the basis for determining maritime rights and consequently argued 
that no maritime-based determinations can be made until sovereignty issues 
are first resolved.27 Its rejection of the case was based on the argument that, 
despite the Philippines’ wording that the case is not linked to ownership of 
the maritime features in question, the essence of the claim is one of territorial 
sovereignty and consequently falls outside the scope of UNCLOS.28 

China also reinforced that it had opted out of the compulsory dispute 
mechanisms in UNCLOS related to maritime boundaries, which China has 
repeatedly claimed is what the Philippines’ arbitration was ultimately about. 
China further argued that as the two countries have signed the ASEAN-endorsed 
‘Declaration on the Conduct of Parties in the South China Sea’—which has 
a dispute resolution mechanism—the procedures in that agreement should 
be used.29 Further, China consequently argued that by initiating arbitration 
through the Permanent Court of Arbitration, the Philippines has breached 
international law.30 

As part of its submission to the UN, the Philippines outlined the progression 
of its dispute with China and the efforts since 1995 to resolve the issues both 
bilaterally and through ASEAN.31 The Permanent Court of Arbitration approach, 
from the Philippines’ perspective, was therefore the culmination of over 10 years 
of negotiations and dialogue which had become increasingly polarised and 
intractable. During that period, while the two sides were engaged in diplomatic 
dialogue, China consolidated its control of the disputed Mischief Reef, while 
also continuing island building and consolidating its physical control over other 
features in the region. 

This approach has been widely used by China throughout the South China Sea, 
with a senior Chinese military officer referring to it as the ‘cabbage strategy’, 
whereby a layered approach of assets either protects a Chinese-occupied 
feature or slowly strangles the lifelines supporting another nation’s outposts.32 
Accordingly, it is hard to sustain an argument against the Philippines’ position 
that, having tried other resolution processes to no avail, it had no choice but to 
resort to the resolution provisions of UNCLOS. 
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The Permanent Court of Arbitration’s findings
As China refused to recognise or participate in the proceedings of the 
Permanent Court of Arbitration, the Court held a hearing in July 2015 to 
determine its jurisdiction to hear the case, using China’s ‘Position paper’ and 
other public statements as the basis of China’s position. The Court decided it 
did have jurisdiction, ruling the dispute was not one of maritime boundaries, 
for which China had an exception, but of interpretation and applicability of 
UNCLOS, for which there is no exception.33 

Having determined that it had jurisdiction, the Court commenced deliberations 
on the substance of the Philippines’ case, again using China’s ‘Position paper’ 
together with diplomatic and media statements to form the Chinese case. The 
findings were released on 12 July 2016 and were more strongly worded and 
supportive of the Philippines’ position than most commentators expected.34 
The Court found that there was no legal basis for the nine-dash line concept 
and that none of the features in the Spratly Islands group met the threshold to 
be classed as an island.35 

The Court was also very critical of China’s impact on the environment through 
island building and destructive fishing practices and of China’s breaches 
of ‘international rules of the road’ during skirmishes between Chinese and 
Philippine vessels around some of the disputed areas.36 The findings on the 
validity of the nine-dash line are the most consequential as they underpin 
Chinese activities throughout the entire South China Sea.

The implications
So what does the Permanent Court of Arbitration ruling mean for the wider suite 
of issues throughout the South China Sea? Since the findings were released, 
matters have become potentially more complicated with incoming Philippine 
President Rodrigo Duterte threatening to withdraw the Philippines from the UN 
and asserting during a visit to China that he was ‘separating from the United 
States and [that] … I’ve realigned myself to your ideological flow’.37 

It is not clear how serious his comments were, nor how successful he will be in 
re-shaping relations with China, given the strong support from the majority of 
the Philippine people for the US. Duterte does, however, seem more willing to 
work with China than his predecessors, and his tone to date has been at odds 
with the sentiment behind the original Philippines’ claim. 

Dentate’s apparent shift in loyalty may initially ease tensions between 
the Philippines and China and could potentially result in an interim solution 
where economic benefits are shared and further militarisation of islands in the 
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Philippines’ EEZ is halted. If such an outcome did eventuate (which is far from 
certain), many of the UNCLOS-related aspects that were legally clarified under 
the Permanent Court of Arbitration’s decision—and which have consequences 
throughout the South China Sea (for example, the validity of the nine-dash line 
and the distinction between islands and rocks)—may not be tested in practice. 

Indeed, the dilemma facing the international community is what to do if 
China (or any other nation) continues to build and fortify islands and conduct 
resource exploitation contrary to the Permanent Court of Arbitration ruling. 
Should the international community do nothing under these circumstances, 
the ruling would be rendered irrelevant and both the credibility of UNCLOS 
and the wider concept of rule-of-law in international relations would be 
significantly damaged. 

The realities of international law mean that there are no overarching 
enforcement bodies or mandatory dispute-resolution mechanisms, as states 
enter into conventions and agreements by choice, and can withdraw if they 
no longer suit their interests. Legal instruments such as the International Court 
of Justice and the International Tribunal of the Law of the Sea are maturing 
as mechanisms to resolve disputes but their acceptance is far from universal, 
as this Permanent Court of Arbitration ruling shows. Consequently, the way 
forward in the South China Sea is very fragile.

International law evolves in response to accepted norms that evolve over time. It 
has been a longstanding practice for navies to transit areas to build precedents 
in support of their government’s position on an issue. The most prominent 
program is the so-called freedom of navigation operations conducted by the 
US Navy, although many nations use their navies in similar ways. During such 
operations, the state opposing an activity must protest the action or be seen 
to partly acquiesce their position, while the state undertaking the transit must 
be seen to overtly exercise what it sees as its right. It is important to appreciate 
that the US freedom of navigation program is not new, nor targeted against 
China. The US has a long history of challenging maritime claims that it sees 
as unreasonable, including against Australia when restrictions were placed on 
pilotage through the Torres Strait, between Australia and Papua New Guinea.38 

While building a record of precedents helps consolidate a nation’s position 
on an issue, the greatest level of clarity and legitimacy around the practical 
interpretation of international conventions and agreements stems from 
international legal determinations. In this context, the Permanent Court of 
Arbitration ruling has clarified aspects such as the nine-dash line concept 
and the maritime zones generated by features in the Spratly Islands, even if 
ownership of those features and maritime zones remains in dispute. 
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In theory, in order to consolidate the practical application of the Permanent 
Court of Arbitration’s ruling and to exercise the high seas freedoms permitted 
under UNCLOS in light of these determinations, the international community 
should continue operating throughout the region, including conducting the full 
range of activities, including military exercises, up to 12 nautical miles from the 
features determined to be ‘rocks’ (which generate a territorial sea) and up to 
a 500-metres safety distance from those determined to be ‘low tide elevations’ 
(which do not generate a territorial sea) regardless of who claims ownership of 
those features. Only by doing this can the international community consolidate 
the Permanent Court of Arbitration’s findings in practice. 

There has been much media interest in US ships sailing within 12 nautical miles of 
disputed features in the South China Sea, and calls for Australian warships to do 
the same.39 However, unless the vessels engage in non-innocent activities, such 
as manoeuvering and conducting replenishment operations within 12 nautical 
miles of a low tide elevation, the claim of a territorial sea is not being challenged. 
Indeed, it could be argued that if the passage is ‘innocent’ within 12 nautical 
miles of a low tide elevation, then a territorial sea is being partly recognised. 

Reality is different to theory, however. The US Navy has been present in Asia for 
over 70 years and has underwritten the stability and prosperity of the region 
since World War 2. No nation has benefited from this more than China. But as 
China has grown economically, it has become both more reliant on overseas 
trade and more nationalistic as it sees itself emerging from its ‘century of 
humiliation’ to take its rightful place on the world stage. 

As China has developed longer-range weapons and undertaken major 
island-building activities throughout the South China Sea—with deliberately 
ambiguous and contradictory messaging—the US has seen an increased need 
for surveillance and monitoring to better understand Chinese intent. This in turn 
drives Chinese concerns that the US is seeking to contain China, leading to 
increasing tension between China’s desire for greater control throughout the 
region and the US-led desire to maintain high-seas’ freedoms. This tension has 
been growing regardless of the Philippines’ arbitration case but the Court’s 
outcomes have the potential to be a major factor in how relations evolve into 
the future as the findings have effectively undermined the Chinese position 
and reaffirmed the primacy of the rule-of-law and UNCLOS. 

Practical activities in support of each position must be carefully thought through 
and nuanced, as tensions could easily rise quickly and miscalculations result. 
But doing nothing is not a viable long-term solution either, lest China changes 
the reality on the water permanently and undermines the foundations of 
freedom of the seas and the rule-of-law despite the Court’s ruling.
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Suisheng Zhao has highlighted that future peace and stability in the Asia Pacific 
will require accommodation from both the US and China.40 Any thoughts 
of containing China’s rise (in the Cold War context) will be problematic. 
Comparisons with the containment strategy employed against the USSR 
are flawed for a number of reasons. The Soviet economy was largely closed 
whereas the US, like most nations, is now inextricably linked economically to 
China and vice versa. Of course, a similar situation was argued prior to World 
War 1, so economic integration in itself is not a guarantee of peace. However, 
the unprecedented level and global nature of mutual economic dependence 
should give cause for concern over commencing conflict. 

The US is also under pressure internally, with a significant budget deficit and 
sequestration provisions that have limited funding for the military. Coupled with 
global commitments, the relative power of the US military in the Asia Pacific 
looks likely to continue to decline, even as the US maintains its position as the 
world’s most powerful military in absolute terms. The role of regional nations will 
also be important. Most welcome continued US presence in the region as a 
stabilising influence but will also be mindful of their own relationship with China 
as Chinese power expands.

China also has problems that will prevent it becoming the sole hegemonic 
power in the region, not the least of which is increasing internal pressures that 
are inevitable with a large population becoming accustomed to continual 
economic growth. The stellar growth rates of the last two decades cannot 
continue and the key Chinese priority is the continued success of the Communist 
Party which relies on internal stability. 

As the population deals with the down-sides of rapid economic progress, 
such as mass urbanisation, environmental degradation, pollution and growing 
wealth disparity, internal issues will become a greater focus for Chinese 
leaders. Furthermore, the more belligerent China becomes, the more other 
Asian nations can be expected to turn towards the US, although China has a 
very well established soft power and diplomatic program to help counter this 
trend. Hence, both China and the US are, and will likely continue, travelling 
a fine path towards ultimate compromise. It is important, however, that such 
compromise is reached with due respect for international law and not by the 
rule of force.
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Conclusion
The future of the South China Sea is far from clear but the Permanent Court of 
Arbitration ruling in the Philippines case has provided at least the opportunity 
for many of the ambiguous aspects under UNCLOS to be clarified. While the 
findings are not accepted by China, it is in everyone’s interests to keep an 
open dialogue and spirit of cooperation. What cannot be allowed is blatant 
disregard of the rule-of-law as embodied in UNCLOS, and which had specific 
aspects relating to the South China Sea clarified in the Permanent Court of 
Arbitration ruling. None of the claimant states, nor the wider international 
community, will benefit from conflict in this vital part of the world. The value of 
open and free sea lines of communication and high-seas’ freedoms are too 
important not to be defended. 

Nations must continue to use the South China Sea as they always have 
to ensure customary international law is maintained, albeit extra-regional 
nations, including the US and Australia, must be mindful of the legitimate rise in 
Chinese naval power. The navies of the world have always been tremendous 
ambassadors for their countries and, in the years ahead, it will be more 
important than ever for all navies to be open, transparent and cooperative as 
political events unfold. But they must also be ready to act. President Roosevelt’s 
saying that one should ‘speak softly but carry a big stick’ is just as important 
today as it has ever been.
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